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MERCANTILE LAW

An Introduction
To live peacefully in today's world, man needs to follow certain rules. These rules entail
certain obligations and rights. To fulfill the ohligations and to protect the rights, the government
of every country makes certain rules which are referred to as the law of the land. Talking about
the objectives and results of law, William Anson writes, “The object of law is order, and the
_result of order is that men are enabled to look ahead with some sort of security as to the future.
Although human action cannot be reduced to the uniformities of nature, men have yet endeavoured
to reproduce by law something approaching to this uniformity.”

€] What is Mercantile Law?

Rules related to industry, business and professions are called commercial or mercantile law.
Mercantile law refers to the constitutional principles, rules or regulations that govern the running
of business or industry. This law is a collection of rules that are followed in business activities
and fransactions. In India, it becomes difficult to distinguish mercantile law from other laws
because of the lack of a distinct and precise definition. In general (everyday language), by
mercantile law, we mean the rules and regulations that are directly linked with business or
commercial activity. Some eminent scholars have defined mercantile law as under:

Definitions
“That part of law which regulates the transactions of the mercantile community is called
commercial or mercantile Law.”—Sen and Mitra.

“Mercantile law may be defined as that branch of law which deals with the rights and
obligations of mercantile persons arising out of mercantile transactions in respect of mercantile
property.”"—M.C. Shukla.

“Commercial law includes the law applicable to ordinary transactions of merchants, bankers
and traders, and denotes that branch of law which relates to the rights of property and relations
of persons engaged in commerce.”—A.K. Sen.

€l Scope of Indian Mercantile Law

In_ the me}t day .busine?s scenario, mercantile law is not confined to only the business
community, it has its relations with every member of the society; for example, the Contract Act
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mﬂmxﬂdur.;mﬁ.ﬁuﬁ.iin_auwimtﬁggbﬁ or Lallman Shukla vs.
Gour Dutt whare the verdics have been accepted as precedents by other courts in similar
cases. The precedents set in the Supreme Court, High Courts and other Indian courts act as
conventions for the courts 1o give their judgements in similar situations.

@ Need of Law
The need for law is felt when a dispute between parties crops up and needs to be resolued
To sort cut the disputes, it becomes important fo have a set of rules which are applicable in

& Need of —n_-u__.n.._n...-ﬂa of Mercantile Law
In principle, every citizen of the country should have a knowledge of tha prevalent Jaw
i.___._._n_m_hn_.ggnﬁmn%ﬂ%aﬂ:?#ﬂwﬂhgﬂgﬂaqﬂﬁ lgnorance of law is no
mxﬂﬁ.nmumﬂn:hu“u:ﬂm:_ﬂe_:ﬁm@ﬁuwﬁn:!:_gﬂ@m&:a.ﬁ?ﬁf;n::ﬁ
vﬁnnﬁ_gnaﬂ_=§§§ﬁ5§5525u_ﬂiaﬁnfﬂirmiui lives.
5.:.5535.5smzrﬂﬁaﬁnmgwﬁzm!w:aunhﬂsimcs_n:now_ﬁumﬂﬁ.
There is EEE_._:_K&HEEE&HFEEEEWEENFEHE&EH-_.EE%E

ggaﬁﬂ:&ﬂ.Fisﬁatiﬁuiﬁag.wuwaurﬂiﬁmn&iﬁ
path to follow’.

1 Erﬂruﬁigﬂéﬂmﬂt_i?wﬂmﬁgﬁﬁnﬂﬁu?ﬁ
2. ‘A knowledge of law makes life easy,' Discuss mercantile law jn the context of the

3 ‘Indian mercantile law is influenced by English common Law' discuss,
1, Define mercantile law, What are its sources?




N iwiﬂi;;.&:ﬁtt.ﬂ!.ﬁtﬂrlms&ii.ﬂ:i.ll?i
n a

E:Esn_ﬁ_snﬂ_wunba;iiaﬂﬂrn!&iﬁuibnri!rg
in what follows.

indian Contract Act, 1872

INDIAN CONTRACT ACT, : ; «

Oid Contract Act Present Contract Act
1872-AN INTRODUCTION (0 B Pl 0 Bose Procpie
Sections 1 to 75 Sections 1 to 75
e ———————————————————————————————— (1) Sale of Goods Act () Indemnity and Guarantse
Sections 76 to 123 Sections 124 to 147
d Importance (iii Indemnify and Guarantee (iHl) Bailment
ot DMthﬂ-ﬂwnM:Bnﬂn_ bn__.._.unnn_._uﬁ an important placa in the Mercantile law of the county . n,_q“.m-nnn__ﬂw i _Hwn..iﬂuu:”;wam o 1 ol _mnn_o.... R
Every citizen of the country—be he a businessman or a professional, a doctor, u.ﬁmnrmﬂ.nq & (v) Agency Sections 182 1o 238 Sections 182 to 238
artist—is affected by this Act. We can feal its impact because in our day-to-day life, the law of (vi) Partnership Act Sections 239 to 266
the land has a direct bearing on our lives. The law gives us certain :.mr_.u as cilizens. At the
same time, it Imposes on us certain obligations. The Indian Confract Act is directly connected § Some Fundamental Definitions
ith these rights and Ufﬁﬂﬂ.:bﬂm. ) To understand and interpret the Indian Contract Act, 1872, it is important o understand
This act has a special importance for the commercial sector because a major part of the m!:ﬂgginﬂgil&tﬁn_:?bﬂfgigii

al activity is dependent upon it. To maintain Isw and order, and develop the business defined in Section 2 of the At and are as fallows:

indusirial sector, it becomes important that the commitments made or the confracts entered (1) Proposal: Section 2(a) of the Act defines it as: When one person signifies to another

: i n}ﬁﬁnrﬂ__uw__.@maé%m_Ewwn_ﬁﬂu:mnoaum_m Fiﬁﬁaﬁgﬂsugbig%iuiﬁgn‘glul
= E.m_._ﬂu:o:?w_mﬂ&.n:.ﬂ” qnﬂ_ﬂﬂnﬂnh”:dq::—.ﬂnn:w. According to Sir William Anson, "The objective other to such act or abstinence, he is said to make a propasal.
___nnmnﬁﬂhu e & aite o7 oer ey r i Rl AN wnEﬁlﬁﬂhﬁ:uﬂinﬁgﬂﬂiiﬂsuiggra.g.:i
L T order . made proposal Krishan.
¢ Contract Act enuisages that the promises that have been rmade in a contract are kept. @) Ac a el Poomien: H. o) of the Act
o e %ghﬁsggiwagggg?iti
m“—_unﬁ-.-_n“. mnﬂnﬁrhﬂa_:nﬁzﬂncag Act states that the Act will be named as Indian Confract .“ =ﬂuﬁn§r :&”._ ”Mn.ﬂi i __........a.._._-n..
%Mmazn_ S % Wil be applicable to the entire country except for the State of Jammu g.&qmp_ £000". 1t wouk w_____z.uvﬁl. =REE..!& s “Yes, | am prepared to seil my
1 an ; the Constituent Assembly of India on 25 April 1872 and @) + it would mean accepia proposal by Hrishan,
Kashmir. This Act was enacted by Tﬁﬂ-lnl&?ﬂlrlugﬁma&o:m:&?rn.slgg
e into force on 1 September 1872. a the provisions the propasal is called the ‘promisor’ and the person accepting the proposal is called the ‘promises’,
According to Section 1 of the Act, .Euiiazﬁﬁﬂ%&%n %Enﬂﬁa of e Ehﬁ:tﬁtﬁmﬁ!ﬁu.&a?__ﬁn_n?a_‘ﬂﬁ!_.-.?n!am?
i expressly repealed, nor ony usage misor, promisee or any other person has done ar abstained from doing, or does or
y statute, act or regulation not hereby agigg.ﬂgﬂggoggngﬁggiﬁﬂg

: i this Aa."”
. nor any incident of any contract not inconsistent with the prouisions of or promise is called a consideration of the promise.
_ Ennn}ir&a?ﬂ!rgﬁﬂ.?ﬂﬁ.-ﬂ_ﬁ:?gwn

“_M-M_W__“ﬂﬂ:n“-ﬁ?nbﬂEnucﬂtiﬂnuﬁnmnniﬁ_:&a?:Eri are called the Egsiﬂgﬂqiﬁ“ﬂg:ﬂﬂgmﬂgr?gl?

of the Act has
FPartne Indian Sale of Goods Act. But today the scope :
%Eﬁﬁgﬁﬁgig.éaﬁmig&m?.iHmmo
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| = \ALID CONTRACT AND

| delivers the scooler to ' mﬁun_._..mu__ o
pay Anil Rs. mT_QuP__.:En_Hﬂ:EEEosE:E constitute an ; !
o e o i 2 2 S e ITS ELEMENTS
nﬁm&ﬂann:oqﬂﬁ:&%niﬁ_nﬂﬁﬁsﬁu«nu%nqiwui%a _”_n = ,
E?mﬁﬂ!ﬂf%ﬁ:ﬁ&%.ﬂb&.ﬂﬂiﬁﬂﬁ%% el a0 on ; B it S
ises to pay Anil Rs. 5,000 on the same day), are reciproca| -
\g What is a Contraci?
the first guestion that comes up is 10 deline what axaclly is
valid contract. Generally speaking a

gment as 'an agreemer
When we Ialk of a contract,
a contract. [n other words, what are the essentials of

an agreement between two parties. But this does not completely

particular date, and the laler prom
E.o:._..mww...: Vold Agreemwent: Section mﬁﬂaﬁn}a%ﬂﬁﬁuﬂﬁ
would make her a castle in th;
contract, we need o have a look

not enforceable by law’.
ic beloved MNeha that he
the agreement has no meanirg

contract is an understanding or
or clearly define a conbract. To undemstand the meaning of a co
at the definition &f a contract given by dntellectuals’ and experis of mercantile law.

Example: II Nishant promises h
air, and Neha promises him her undying love if he does O
u:mwﬁqmgﬁm_nuuﬁulﬂﬂuw_mg_ﬁs ; ‘
iact as ‘an agreement _M”.ﬁ“hﬂn“”an _ut #.En. ,Defimitions
Rl by it According to Salmond, 2 “epnitroc is an agreement creating and defining ebligations
t enforceable by law marde between

(8) Caontract: Section Z(h) defines a con
hich Is enfarcea
s a voidable contract—Section between the partfes.”
Sir William Anson defines a contract as “an ograemen
r more lo ools or forbearances on

pun or more persons by which rights are acquired by one o
tha part of the other or others"”.

According to Leake, “an agregment as the source of legal contract imparts &

ance, which the other shall have a legal right to enjorce. "

0 . Example: Ahmed wants to buy @ yound,
©ld sick horse fo Ahmed saying that the .aaw_r“huw St dppenic oy
shall be bound to some perform
:.......q Fredric —u._n____cnr opines that “every ogreement an

hat one party

d promise enforceable by fow is o

Babu sells an
case. of cne pary
has the right to break the contract or ]
Void Contract: Section 2(j) of the Acd defines it as ‘a
enforceable becomes void .when it ceases 0 be n&a:ﬂuw_m.. .Mu ke o e
i _H.O.._.- g daughter in marmiage . )
gird Eumnﬂeﬂo_”_mnnmrﬂﬂc ﬂu a Ew”_ur-ﬂ“nuuﬁi made between the parties becomes void. m,..an__o: 2{h) of the Indian Contract Act defines a contract “as an agreement enforbeabh
een commissioned. lo make a statue for Babu for s By law”,
an accident and loses bath k= The sbove definifions and the Indian Contract Act make it abundantly dear that ever
confract must have two basic caracteristics:
1. An agreement behween the parties.

is a sculptor and has b
i meets with . : =
dead with his hands which are ampL is not possible for him &
N o void with the loss of Portap's hands. ik
for breach & 9 The agreement should be enforceable by law.

. For an agmement to be enforceable by law, il becomes imperative that it is based
valid and legal grounds — otherwise it will not be eniorceable by law. A contract can only
aenforceable by law when it imposes some legal obligation on the parties to the coniacl. In of

This me

has been filed in court and whao s
words, agreement and obligatio the
galion are wwo fundamental elements of a conact.

contract is called the plaintiff.
against whom 2 suit
is called the defendant.

of breach of contrect

—
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?_Emﬂgmsﬂznﬂigﬂaﬁsﬁ_ﬂﬁﬁaiiaﬁﬂh ad idem, Consig
ﬂ:gvirnu}knwcg-ﬁw_;—u._ﬂig.mdgnﬁwﬁﬂugﬁ_zmwapusﬂ
E__..Emﬁmsﬁ_ﬂm»nU:t«::&..ﬁ!?m._:ﬁrﬁnnﬁ.ziswgnﬂﬂﬁuﬁ.umfnzbz&w.
and as such, there is no possibility of a contmct between the two. _
mu_._E._uu_ﬂn:.i..;Ewmuaﬂﬁn.m_wguﬁzﬁmg:&ﬁnzuﬁﬂuﬁﬁﬁm&
on the parties concerned. These obligations need to be legal, not social obligations. At the gar,
Ebﬂwﬁgu?irﬂﬁﬁciggﬁ? ;

tract vs. Agreement
‘All contracls are agreements but all ngreemenis are not contracis’ i a valig
and true statement. Before we can critically examine the statement, it is necessary to understang
the meaning of ‘agreement’ and ‘contract’. According to Seclion 2(e), “‘every promise or ever,
set of promises forming the consideration for each other is an agreement.” In fact, an agreemeny
is a proposal and its acceplance, by which two or more persons or parties promise to do o
abstain from doing an act. It is, therefore, clear that an agreement is comprised of a Promise
or promises, and these promises by the parties fo an agreement act as consideration for each
other. According to Leake, for a contract to be legal, it needs to be an agreement that imposes
certain obligations on one party and gives the right fo enforce these obligations, to the ather
party. According to Section 2(h) of the Indian Contract Act, "“an agreement enforceable by law
is a contract’’. It is clear from these definitions that the three vital elements of a contract are:

(i) Agreement

(ii} Contractual Obligation

{iii} Enforceability by law.

From the preceding statements, it would be obvious that the term ‘agreement’ has a much
wider scope than a ‘contract’. An agreement can be religious, cultural, social or moral. Agreements
that imply no legal obligations would remain agreements. They cannot be conbacts. For example,
Arun invites his friend Varun to tea and the latter accepls the invitation. This is 2 social agreement,
not a contracl, because it does not imply any legal obligation. It, therefore, follows ..,_.E all
agreements that do not imply legal obligation and are confined to social or moral obligations

would always be agreements—they cannot become contracts.
We can, therefore, conclude from what has been discussed that: (a) all contracts are

ents, and (b) all agreements are not contracts.

Il ‘Contracts are Agreements -y
there, ent is essential. Without an agreement,

For a contract to be an agreem 3 s sy 4 L
oke, there is fire’ for without fire, there can be
agreement—without an agreement,
in the same way an agreement

conbrect. An agreement s the sine qua non

contract. As the saying goes ‘where there is sm :
o smoke. It could well be said ‘“where there is contract, there s

re can be no contract. Just as a fire gives birth to smoke,
ves birth to a confrack A

i nt of a contract is the emergence .
e et do not entail any legal obligations. As such,

that
the contract. There are many agreements
%uwﬁgﬂiﬁn&ﬂgﬁw.gﬁ

-~

related fo the agreemanis that entail obligations and
Only 5.03 agreements thal imply obligations are
for repair and B asks for fs 200 for the repair work

{i] Agreement constituting a proposal and its acceptance
(i} Competence of the parties to enter into an agreement
(ili) Consensus of the parties to the agreement. ;

fiv) Valid objective and consideration

(v} Agreament not being declared void by law

(vi) Agreement being wrilten, vevified and reqgistered

{vii) Agreement being enforceable by law.

L.\...M\.\\ 7 what has been discussed, it &5 clear that all contracts are agreements;
.\hﬂ ements are not Contracts

An agreement is wermed a ‘tontract’ only when it is enforceable by law. All agreements
are not necessarlly legally enforceable. |t can rightly be said that an agreement has a much wider
scope than a contracl. An ageemeni s indispensable for a coniract, whereas it is not necessary
o _Eﬁ a confract for an agreemenl. Examples of agreements that are not legally binding are
an invilfion to dinner or o go for a walk and its acceptance. These are agreements, not
contracts.

An agreement does not necessarily imply a legal obligation on the parties lo the acreement.
It is important here to clarify what exactly is an ‘wbligation’. Obligation & a legal tie which
imposes upon a person or persons the necessity of daing or abstaining from doing & definie
act or acts,

Some agreements do not impose any legal obligation on the parties to the agresment and.
as such, they are not classified as confracts. Such agreements can neither be enforced by law
nor do they impose any obligation. As an example, let us say that Saurab invites Gaurav o
dinner and Gaurav accepis the invitation, but does not reach at the appointed time. Saurab
cannot arque against it because the agreement does not entail an obligation, and is only & soclal
agreement, In this conpection, the case of Baljore us Mrs. Baifore is an example. Me Balfore,
who was employed in S Lanka, visited Britlan to bring his wite to live with him. M. Ballor
could not come because she was nol well and Mr. Balfore promised to send her E30 every
month and came back to Sri Lanka — but he could not send the £30 he had promised 1o his
wife, and she filed a suit against her husband. Justice Lord Atkins dismissed the suit because
the agreement (Ballore's promise 1o send the money and his wife's acceptance) did not enmail

any contractual obligation.

An agreement need not necessarily be within the framework of law and be legally enforceable.
If it is. then it is a contract. If A promises B to do physical harm to C whom the latier does
not like, and B promises to pay A Rs, 1.000 to do that, it cannot be termed as a conimact
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o nt has & much wider
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Hﬁuﬂﬁiﬁ:_an_t that the stipulated conditions conferm L=} It alko mal
may well be said that ‘pgreament 18 the genus pock neeaments.
] nﬂE thai all agreamants ane not contracts but all contracis
s of a Valid Contract i the 1ol
C m_-____-.m.“lq...una__“__ fentures or elemenis of a valid contract uﬁ __MM__M.H-_EM:_ \ill ot be
Even il h..s_ of these elements Is missing in an ..uuan_._..s._r t
by law and os such would not constitute & valid contract it tally involves two
{1] Agreement — Proposal and Accepiance: .__“: i E__nﬁm_.. _..m_ﬁﬂ::. on 2(e)
ar mope pariles becouse an individual cannot enter _uBn Q_uﬁ.-na_mﬂ. priasisngyr e noﬁmmnn_m..._mﬁ:n_..
od that one party makes a

. s

af the Act stipulates that “every promise and every d
L1 —. —

for aach other is an agreement”. To reach an agreement, it I8 Hﬁg__ s -

o
| and th :!uu:u_toﬂnﬂ_:mﬂa_uﬂuﬁ}nnnﬂ__:m Sk .
“,a__...w_ﬂ: ._rq n_auoi. . s made signifles his assent thereto, the proposal sﬁgﬂuﬁ_ﬁaﬁuﬁuﬁ_ﬁ_. g
when accepled, becomes a promisé. Until _rnvﬁﬂglwugxan. there _._o___u e e
such, there cannot be an agreement, For example, if Mchan makes & M_ﬂvoﬂ__ ol
lo Sohan for Rts. 50,000 and Sehan Euﬁq%ﬂwﬁasﬂvma: agreement between

the two. 4
g +(2}) Competency or Coniractual Capacily of Parties: The second
o valid contracd is that the parties concerned are legally competent to enter
to Section 11 of the Acl, every person s competent fo contract If he: (a)
majorty, [b) s of sound mind, and (c) is not disqualified from contracting by any
he Is subject. Every person who has ata
miner who has a guardian appointed by the courl or one whose property [ un
of the Courd of Wards, such person would be considered a major when he attains the age of
21. Being of sound mind implies that, at the ftime of entering Into a contmct, ane [s capable
fo understand the terms of the contract and cne's rights under such terms. Those who have
include enemies of the country,

been declared Incompetent to enter into a contract as per the law
diplomatic personnel, bankrupts and those who have been sentanced fo lerms of imprisonment,

lowing seclions,
enforceable

essential feature of

into It. According
s of the age of
law to which

q_n

{3) Free Conseni of Parties: The third element of o valid contract Is that there must
be o froe and genulne consent of the parties to the agreement. According to Section 13, the
consant of the parties is said to be free when they ame of the same mind en the material tarms
of the contract, The parlies are sald fo be of the same mind when they agree about the subject-

matter of the contract In the same sense ond at the same time. The Identity of views s the

pre-requisite. If such identity Is not there, no agreemanl Is possible. As per Section 14 of the
Acl, an agreament induced by coerclon, undue Influence, fraud, etc., would not be enforcenbla

by law
To cite an example, A mnkes o proposal to B to sell his Pat car for Rs. 80,000. B accepts
to buy the car, which he thinks is a Marti because It Is more popular than __n Flat. In this

-

_
B b

example, there is a proposal _atbﬁrxrwunnnuﬂngwlwﬁziﬁ.uw&anaag between
EnEznmﬁwoqbnanm|nﬂ=uuﬂsﬁsn£§¢niun=mn§:?n§b§ﬁ€
sell his car and B wants to buy a car Even the price is acceplable, bul the concepls of A and
mzu&nﬁ:nmﬂ_%aﬁgiwrzcamuIEEE:EbE;Eiwm%_SnmEIuﬂ
no uu_umamaﬂaEﬁnrmmwnpﬁg:ﬂ?ﬁ.g:ﬂ&ug_urmmsf:=§n_mzn
coercion, undue Influence, fraud, misrepresentation or mistake. As per Section 14 of the Act,
the agreement s invalid if free consent of the parties is not there.

Aﬁ_\—...E?_ Consideration and Legal Object: The consideration or object of the contract

js another essential feature, Except for special cases listed In Section 25, a wvalid contract has to
have an object. As per Section 2{d), “When, at the desire of the promisor, the promisee or any
other person has done or abstalned from doing, or does or abstains from doing, or promises lo
do or to abstain from dolng en act, such act or abstinence or promise is called a consideration
for the promise.” For a valid contract, the consideration need not necessarily be in terms of a

price — the consideration can even be in the pest present or future — but the consideration
needs to be real. EEHEP}EQ:&EEEEBSE for Rs. 20 and Viiay accepls

the offer. In this case, Rs. 20 Is the consideration for Ajay and the book Is the consideration
for Vijay. The object of the agreement must be lawiul. In other words, it means that the object
must not be (a) ilegal, (b) Immormal or (c) opposed to public policy {Section 23). If an agreement
Enrﬁw?ﬁ. it would not be enforceable by law.

-...E\.bu..nl__.u_:. not Expressly Declared Void: For a contract to be valid, it is essential
that the agreement hes not been declared void under the Indian Contract Act, 1872. Specifically
void agreements include agreements related to inierference or sabotage in marriage ceremony
jencept in the case of & mincr), agreements that interrupt or sabolage a legal activity, that ane

related to gambling or promise to do impossible things.

6 Writing and Reglstering Agreements: A contract may be by word of mouth or
in writing. As per law, there Is no difference between a contract in writing and a contracl made
by word, It Is, however, in the interest of the parties that the contract is in wriling. Some other
formaliies alsc need to be complied with to make the contract legally enforceable. In some
cases, the document in which the contract is made is to be stamped and registered (like under
the Transfer of Property Act). In some other cases, there is a siatulory requirement that the
contract be made in writing or in the presence of witnesses or registered. In such cases the

statutory formalities must be complied with.

hﬂ-\x_n_..._lr_- of Performance: A valid contract must be reasonable and practical to be
performed. It must not promise the impossible — like injecting new life in a dead body or
finding tremsure by magic. A valid contract must be certain and definite — not vague and
indefinite. The law does not reconlze an Impreclical, Indefinite o©or vague agreement and, as

such, does not help enforce it
If an agreement does not meet the above criteria, then it cannot be a contract. It will

remain an agreement.
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. proposal by word of mouth or in writing. The agreement thus reachad would be an ‘express

f agreement’.
=5 mre called ‘implied agreements’.

(b) Implied Agreement: Agreemants which are ot expre
are reflected in the thinking, behaviour,
orally invite

snad in i
i agreemen! enforceable Ty the passengers to board the bus, he merly stops the bus at
jow i 3 contrach board without being invited- This silent or tacit invitation by the driver and i acceptance by
the passengers is an implied agreement.

{3) Beased on Enforceabiliiy
Agreements based on enforceabilily comprise:

all t.n_.nm_._em
\l‘lllml_mﬂ_lﬂm.ﬂ_m”ll \ {b) Voidable Agreements

{a) Void Agreement: According to Section Z(g) of the Indian Contract Act, any “Agreement

any

agreement”. A void agreement does not imply

legal rights or obligations for the parties to the contract. Such agreement does not have any
__ legal affect, it is a nullity or void ab initio from the beginning. An agreement with a minor ©F
| id agreement. An agreement is alss void when the
nt are mistaken about an essential element of the agreement. Caonsider an
Ewﬁﬂ_n.buﬁnﬂﬁggﬂn%_ﬁﬂ B. The goods are on a ship on the high seas on
way to India. Both A and B agree on the terms, but come to know later that before they
reached the agreement, the goods had been destroyed because the ship had sunk. In the

circumstances, their agreement would be considered void.

Couers onl

|

_hw._u":wn_. an

not enforceable by law i3 said to be a vold

m._. Kinds of b.ﬂ-.nhh-_m...nm dassified as under,
is enforceable by low at the optlon of

Broadly, agreements can b
1) Based on Obligation " rmeTit
(1) m““._.. wm_nq_meu.:a:ﬁ are further classified info: (b} Voidable Agreement: "An agree which
ane or more of the parties thereto, but rnot at the option of the other or others™ is a voidable
agreement as per Section 2(i) of the Indian Contract Act. Such an agreemenl lacks the essential
e agreement ls not free, or is caused

ja) Unilateral Agreements
Bilateral Agreemenis
””w Unilateral Agreement: In a unilateral agreement, oneé party o the mm.iwu_w:_ :H elernent _n_. free consent. When the consent of a parly o th
has yel 1o do it For example, A agrees o mn.n_ by coercion, undue influence, misrepresentation of facts or fraud the agreement is voidable The
has fulfilled his commitment party who has been i or infl i Y _
or avoid the e whose consent is not free, may repudiate, rescind
agreement, or may decide to be bound by it The agreement is valid tll it is

julfilled the commitment while the other
dit and immediately despatches the goods. A
rescinded or disowned by the party who is entitled to do so — ik S thie iy

ta B on one manth’s @
while B has yet to da It j .
{b) Bilateral Agreement: An agreernent in which both parties have to Tulfill 2 commitment e
¢ commitments simultancously, and each party's promise is 2 consideration for the ofher Po3 ' ¢ an example. Ajay threatens to kill Vijay f he does not agree to sell his property to
bilateral agreement 2T celled ‘reciprocal former at @ price which is not even half of s market value, and makes Vijay sign an
agreement to that eflect. The agreement thus reached i a voidable agreement. Vijay can elther

ic a bilateral agreement The promises nade in 8
promises’. To madify the example, given before, A agrees 1o
for the goods when he receives the

sell goods to B at an agreed price gl
m. Both A and 1] urid by it and accept the off .
(4) Based on Law . or he can repudiate the agreement as per law.

afier one manth, and B agrees lo pay .
have commilied, and one's promise is the consideration for the other This is a typical hilateral
agreement. Agreements based on law are:
(2) Based on Mode of Crealion {a) Legal Agreements
Agreements based on mede of croation are classified as: (b) Hlegal Agreements
{a] Express Agreements, (b) Implied Agreements (a) Legal Agreement: Such an
! * agreement h 5 ‘
js made and accepted explicitly, by word of for a valid agreement. If A agrees to sell his M E_m_w. ﬂ: ,_._.Mm s Sl Ul a6
at that price, it would be a legal agreement. or Bs. 50,000 and B agrees to buy it

{a) Express Agreement: When a proposal
mouth or i writing, the agreement reached I an
fo sell his car for Rs. 50,000, and makes & proposal to

‘express agreement’. For example, A wanis
B. who wants io buy it. B accepts the
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cannot to the eourt of law
o = der term as compared o an | iy illegal. An llegal

is a much wi

A collateral transadiion 15 a_.n._“_.m

following EXaImM illustrate fssue. ] o
H_,mmun mﬁﬁ at an aqreement that If it rains tomorrow, then ﬂaﬂaﬁﬂwﬁiﬁzm g
i i, B will _._Nn:ﬁ.h_“ﬂ_p._::ﬁmuﬁng_ A

o s ﬁuﬁmwnmﬂﬂnignﬁ.m:ﬁma:ﬁ%ﬁﬁm

Rs. 100 and vnimui!ﬁn_.ﬂ_ﬁﬁaﬂamnqﬂ!

; will constitute a nn=uﬁ..&.

greement approach C for a loan of ;
. g " the amount of money to him, it R 18
transs E%:ﬁuﬁg@m—pbiﬁm. Take another example. A agrees i
i j amctm.mmunnmmnﬂua_wmﬁz._nﬂ

consideration of Rs. 1,00,000 to be paid . i e

:nnmﬂuwau&ﬁn_ for a loan of the required amount. D ﬁw...____ﬁ_.ﬂ& ;HM;MH:MR for w
loan is being sought, bul gives the amount to B. The transaction betwaen o
lo the agreement between A and B, and Is illegal since the original agreerm
(5) Based om Performance

Agreements based on gxecufion can be:

() Executed Agreements

(b) Executory Agreements

(a) Executed Agreement: Executed means that which has been done. Such an agreement

s one In which the parties to the agreement have performed their respective obligations. For
10,000. When B delivers the scooter, and

Eﬂav@n_bnﬂmﬁﬁ,u:tnunucﬁ.._aaw?wmw .
A pays Rs. 10,000, i.e. when both the parties have performed their obligations, the agreement

is sald to be executed.
{b) Executory Agreement: 'Executory’ means that which needs fo be done. An executory

agreement in one that remains fo be executedgand (he parties have yet tq@erform their obligations.
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(6) Based on Enforceability
Agreements based on enforceability are:
(a) Enforceable Agreements

{b) Unenforceable Agresments
{a) Enforceable Agreement: An enforceable agreement is 2 valid agreement that has

no loopholes, Such an agreement Is enforcezble by law because it incorporales all the provisions

of the law.
{b) Unenforcenble Agreement: An unenforceable conlract is one that cannot be enforced

in a court of law. The non-enforceability can be because of some technical defect, such as the
execution of the agreement being barred by lapse of time or the conditions or terms being not
elear in the agreement The contract may be carried out by the concerned parties, but if there
is a bresch of contract by ane party, the aggrieved party cannat claim damaqges or eimbursement.
To lake the recourse of law, the complainant has to file the complaint on a stamped paper of
a specified value, otherwise the court will not admit the suit Likewise, under the Limitation Act,
if the period specilied in the contract is over, or under the Stamp Act, if the stamp is not of
the specified value, or the affidavit is not properly stamped, it will not be registersd.

It should be noted here that even if a party to a contract is deprived of its competence

to enforce the contract because of such deficiency, it does not make the contract void or voidable.
That being so, thert could be collateral effects which could be important. The law provides

varisus remedies for such deficiencies, and once these have been implemented, the contract
becomes enforceable. For example, if a confract is written on 2 stamped paper of lesser value
than is required, the defaulting party can be allowed to put additional stamps on the payment

of a penalty.

@ Kinds of Contract
The following section discusses the kinds of contracts

(1) Valid Contract: A contract that fulfills the provisions under section 10 of the Indian
Contract Act is a valid contract. If one or more of these elements is/are missing, the confract is
voidable, void, illegal or unenforceable.

{2) Void Contract: As per Section 2(j} of the Indian Contract Act, “a contract which
ceases to be enforceable by law becomes void when it ceases to be enforceable”. A confract
may be valid and binding on the parties when it is entered into, bul may subsequently become
void. Foe example, a contract between international treders may become void when a war breaks
out between the importing country and the exporting country.

MNormally a void agreement and a void contract are considered to be the same and the
terms are, more or less, synonymous. But them is a difference. A contract, when entered into,
may be valld and binding on the parties, and may later become unenforceable because ol

?qglnﬁbmﬂiﬁﬁuu&ﬂﬁmn@dﬁﬁ%??aH}uﬁm:maﬂnanuﬁ.g
mh_ﬂaaagEmn:nnwﬂﬁﬁcs_:ﬁq%mﬁﬁwnﬁbuumwgﬁSE&?WB&EEEF

An agreemen! can also be parlly executed and partly executory. To cite an example, A
agrees to paint B's house for a price. B pays the price but A has not yet finished painting the
house. B has executed _u_.__up has not. !

changed circumstances. To cite an example, Mohan commits to deliver 300 bags of wheat in
Lucknow to Schan alter a month. Immediately thereafter, an ordinance bans the transpartation
of wheat from one state to another, and Mohan cannot fulfil his commitment. In this example,




2 void agreement and a
N the same,
IS made,

to S:Qhan in Luit becomes void.

imposed by e
"VDl'Fl contract js u’l.a.ty the

d when it is made

Voidable Contract
A voidable

it was entered into; it became wvoid or null in

N

the changﬁd

void contract are taken to be synonymous and b,

But there is a subtle difference between the two. A void ¢ th
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i It later becomes woid because of changed circumstances.

greement and :
void Contract Is

contract is “‘enforceable by law at the option of one or more of the ;
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caused by coercion,
the party whose consent is not free,
sell his property to A at a throw-away price, B has the option
he has been made to sign the contract under duress.

eir right at the proper time, otherwise they lose the

the other or others". Such a contract lacks one essential o
Those who have the right to repudiate or rescind such contracts p

Any contract which does not have the essential element of free consent —
undue influence, misrepresentation or fraud — is voidable at the
If A threatens to kil B and makes him sign a ¢

lement
eed {g
becomes
le. it is
Option of
ontract to
to rescind the contract becayse

right and the contract

Difference between Void Agreement (Contract), and Voidable Contract

An agreement not enforceable by
law is said to be a void agreement.

| Basis of Difference Void Agreement (Contract) | Voidable Contract
1. Definition

An agreement which is enforceable
by law at the option of cne or
more of the parties thereto,but not
at the option of other or others is

a_voidable contract

2. Enforceability Is not enforceable by law.

Is enforceable by the party whase
consent to the contract is not free.
He ean vescind it or elect to be
bound by it.

3. Duration of Legality Is not enforceable by law from the

beginning,

Is valid in the beginning and
continues to be walid till it &
repudi b a d

4. Transfer of Title Is not feasible under such contract,

Il it is done,the person to whom
the title has been transferred does
not have the right of ownership
inspite of having paid the price in
good _faith.

Is feasible till such time as the
contract is not repudiated and the
party to whom the title has been
transferred has the right of ownership
il he has paid the price and the

An agreement is void because it
lacks the basic elements of a valid
contract.

5. Reason

deal is with mutual consent.
A conftract is voidable when ﬂ“t
essential element of free consen

is missing and is caused by coercion.

4R
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M) What is Free Consent?

A valid confract requires nol only the consent of the partiea (o the contract, it also requires
that such consent i free. Consent |s said to be [ree when It is not caused by

1. Coercion as defined in Section 15.

2 Undue influence as defined in Section 16

3 Fraud os defined in Section 17

4. Misrepresentation as defined in Section 18.

5, Mistake, subject io the provision of Sections 20, 21 and 22.

1. Coercion

According o Section 15 of the Indian Contract Act, “Coercion s committing, or {hreatening
to commit, any ac Jorbidden by the Indian Fenal Code er the unlowful detaining, or threatening
lo detaln, any property, o the prejudice of any person whateuver with the intention of causing
the person to enier into an agrezment.”

Coercion can be by any party against any other party, but the purpose of such acl is to
caerce or compel a parly to agree to the terms of the contracl. It need not necessarily proceed
gwﬂu&ﬁEmﬂ:guﬁnﬁcﬁa:vaﬂﬂmdan%_nﬂﬁﬁai.%ﬁ_
it may be directed against anybody—not necessarily the other contracting party. The intention of
the person using it should, however, be lo cause a party io enter into an agreement. As per
mﬁ:gpm.:_:mguﬁaw_iwﬁ?ﬂzﬁH:nauv&i_nnnnﬁg,mm:u_ in force in the place

For example, A commits an act illegal as per Indian law while on board a British ship in
international waters and compels B to make a contract. Later when the ship reaches Bombay,
B files a suit to repudiate the contract because it was made under coercion, even if such coercion
was committed in international seaway beyond the jurisdiction of Indian law. B would be entitled
to repudiate or disown the coniract in such a case. _

If we analyse its definition, we can conclude that coercion is:

{1} Committing an aci forbidden by Indian Penal Code: Such an act can include
murder, dacioty, preventing a dead body from being cremated, kidnapping, physical beating or
torture;, etc. In the case of Ranganayakamma vs. Alwar Satti, 2 widow of 13 years was
forced to adopt a boy by her husband’s relatives before they allowed her to cremate tne body
of her dead husband. The court held that her consent was not free but caused by coercion
because preventing the cremation of a dead body is an offence under Section 296 of the Indian
Penal Code. Consequently, the adoption was set aside.

(2) Threatening fo commit any act forbiddin by Indian Penal Code: A threal to

Ammiraju vs. Seshamma is a case in pomt where a person threatened his wife and son that
he would commit suicide unless they signed a release deed of their property in his favout The
court set aside the release deed and ruled that it was obtained under coercion since @ threat 10
commit suicide is an offence under the Indian Penal Code.

(3) Unlawful detention of property: Detaining any property by unlawful
io coercion. In one case, an agent refused to hand ouver the books of account to @

means amounts
new agent
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Is Threat to Commit Sulcide Coercion?
The issue whether a threat to commit suicide amounts to coercion was raised in Amiraru
vs. Seshammna case in which a persson threatend to commil suicde if his wife and son did
not execute a relesse deed in respect of their property in his favour. Both, wife and son
complied and did as they were told. Madras High Court held the view that the threat to cammit
suicide was tantamount to coercion. Justices Wallis and Ayyar held that while a threat to commit
cuicide is not punishable under the Indian Penal Code, an attempt to commit suicide is punishable
under Section 309 of the Penal Code. But Justice Oldfieid was of the opinion that Section
15 needed to be interpreted in the correct perspeciive. An act (threat to commul suicide) which
is not punishable by law cannot be declared illegal by law. The second interpretation would seem
to be more relevant.
2. Undue Influence
According to Section 16(1) of the Contract Act, “A contract [s soid to be induced by
‘undue influence’ where the relotions subsisting beiween the parties are such thet one of the
parties Is in a position to dominate the will of the other and uses that position to obiain &n
unfair advartage over the other.”

According to its defirution, the following constitute whal is tarmed as ‘undue influence’.

{a)  There being such agreement between the parties where one parly is in a position

to influance the free consent of the cther.

(b)  The party In such position making use of his position to gain undue advantage over

the ather.

{c}  The parly in such pesition gaining undue advantage.

To establish the existence of undue influence, firstly it /= necessary 10 prove that one party
to the contract was in a posiion ‘1o dominate the will of the other’ and secondly that the party
had used that position ‘to obtain an unfair advantage over the other'. If any of the two conditions
is mot there, then theme can be no undue influence.

Position to Dominate the Will

Hawing clanfied what is undue influence, it is pertinent to ask how and under what
situations can one party dominate the will of the other. Under Section 16(2) of the Act, a pariy
is deerned to be in a position fo dominate the will of another in the following conditions:

[a) When one pary hoids a real or apparent authority over the other. Examples of
such zuthority would include the relaionship between teacher and student, master
and servant, father and son, landlord and labourer, religious teacher and disciple.
elc.

() When the parly stands in a fiduciary relationship, i.e. a relationship of trust and
confidence with the other, like the relation between an advecate and client

(c)] When the party makes a contract with a person whose mental eapacity is temporarily
or permanently impaired for reason of age, illness or mental or physical distress.
Such relationship exists, for example, between 2 docior end his patient.

However, there are relationships where such domination cannot be deemed 10 be undue

influence — like the relalion between husband and wife, or between mother and daughter. Some
examples of what consfitutes undue influence are discussed in what follows:
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cited in what follows:

Sume leading cases relating to undue influence are &
ill and weak, under undue T
t. The o'

Ram vs. Sardha: An old man, extremely
the doctor for his treaimen

entitled o repudes

{1
terms and condse

{1) Dila

was made to contraet lo pay an exorbitant fee o

aside the contract because it was made under undue influence. &
(2) Mannu Singh vs. Umadatt Pande: A spiritual guru induced his nﬁaﬁa &Lﬂu

a gift deed of all his property in favour of the guru in return of a promi
court heid hat the consent of the devntes was given under undue influence-

a7

{3) Ranee Annapurnl vs. Swaminathan: A poor widow was induced by a money-lender
to agree to pay 100 per cent interest on & loan of Rs. 1500 She nreded the money o establish

her righ! lo mainEnanca Madras High Court held that it was a case of undue influgnce and

reduced the rate of interest to 24 per cent.
{4) Kotumal vs. Swaminathan: The court held that the question of usage of undue
an outsider who is not a

influence can only be raised by a pary to the contract and not by

party lo the contraci.
Unconscionable Transaction
An unconscionable transaction i not a transaction done by fraud. It is rather a transaction
or power ouer
it ‘shocks

in which a person in a dominant position makes unreasonable use of his posilion

the other party and enlers into a coniract, which is so much to his advantage that

the conscience’. or makes an excrbitant profit of the other's distress. An unconscional transaction

is taking advantage of the other party's weakness without fransgressing the boundaries of law

The party's agreement to the confract may not have been induced by force of threat 0 use
in a money-lending

force, but by the facl thal such possibility existed. A high rate of interest
unconscionable because it is the business of money-lenders to give
unconscionable. The

transaction will not make it
money on interesi. But an exarbitant rate of interest makes the transaction

burden of proef that no undue influence was used lies on the lender
A contract with a woman who observes purdah — or whe is commonly referred lo as

pardanashin—is presumed (o have been influenced by undue influence. The law classifies the

conbracte made in the following situations as invalid contracts:
1, A party to the contract being ignorant of the terms and conditions of the contract.

There being no independent counsel lo the party.

2.
3 An exorbitantly high rate of interest on loans.
4 A party lo the contmct not understanding the legal implications of hss commitment

under the contract.
For example, in the case of Chuni Kunwar vs. Rup Singh, an inheritor of an estate

had executed a bond of Rs. 25,000 for a lpan of Rs. 3,600. The court set aside the contract

and decreed that an interest of 20 per cent would be charged on Re. 3.600.
A contract is valid only when no undue advanizge is taken of the weakness or insecurity

of a party lo the contract by the other party.
of religion or custom of a

_uwn-_l-sl.mn___cuﬂﬁ:

A pardanashin woman is one who observes seclusion because
community. Such women do not intermingle with outsiders and keep their face and body covered
by a burga The law gives a special status to pardanashin women. In India, a pardanashin woman

is one who stays within the four walls of the house, or cbserves seclusion. As per law, such
women need to prove that they are purdanashin. A woman who goes to the court, and gives
evidence, collects and selties rent with tenants, and communicates in business maliers with men
other than her family members is not a pardanashin woman even if she lives in seclusion or
does all these things dressed in a burga (Isamil Musssajee vs. Hafiz Boo).

In India, there have been (and are) cases when pardanashin women have made contracts
and have later gone to court and demanded that the contract be declared void. The law recognises
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3. Fraud

According to Section 17, fraud means and Includes any of the following Rﬁga__.E
by a parly fo a contract or with his connivance, or by his agent with intent fo deceive of iz
a person o enter inlo a contrack -

(1)  The suggestion that a fact is true when it is not true and the person making b

suggestion does not believe it to be true; 3

@) The actve eonceaiment of a fect by a person having knowledge or bele/ o ¥

ack;

@) A promise made without any intention of performing it;

(4] Any other act meant to deceive:

(5)  Any such act or commission as the law specially declares to be fraudulent.
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(6)  Scmetimes, being silent and not saying anything can also be a fraud. Some examples

of acls of fraud are listed hereunder:

(1) The suggestion that a fact Is true when It is not true: If a party to a contract
willfully and knowingly says something which is nol true, and he knows it to be untrue, he is
guilty of fraud. For example, if A sells a shoe to B and says that it is made from calf leather,
while in reality the shee is made from ordinary leather, A would be committing a fraud, and
the contract is voidable at the option of B. Bul for a party to express an opinion or a desire
with regard o something is not a fraud. If A buys B's car, and B fells him T think the car will
give you 15 kilometers lo a lifre, B is not committing a fraud — he Is just expressing an opinion.
If a person makes a statement which is not true, but he believes it to be true, It will not be a
fraud but a fake statement.

(2) Active concealment of a fact: If a party to a contract conceals a fact that he is
duty-bound to disclose, he is guilty of fraud. Tha law stipulates that a person buying something
is aware of the quality, quantity, price, etc.,, of what he is buying. Even i he buys something
defective or not of the quality ke is looking for, he cannot blame the seller. The seller is not
obliged to explain every detail about what he is trying to sell He is only obliged to explain
the product delails which are not apparent or which are not noficeable or beyond the understanding
of a normal man. Concealment of a fact cannot be termed a fraud unless it is obligatory for
the person concealing it disclose the fact. In other words, when a contract is based on trust and
confidence, there is no concealment of facts between the parties to the contract.

For example, A sells a molorcycle to B. There is a defect in the motorcycle which is not
spparent, bul which is a major defect. A conceals this fact from B. Here A has committed a
fraud and the confract is voidable at B's option.

(3) Promise with the intention of non-pedormance: If the party making the contract
n_n.ﬂ:u_m,smun_ﬁ_xncaﬂmu8:3&&&%3?%&?8:59?::%3&
case of fraud. For example, thﬁmn_EdwﬁBMn:&ﬂEEﬁmﬁg.ﬂ_ggﬁnﬂi
date while In reality he has no such intention, he would be commitfing an act of fraud. But
& mere allegation of a parly’s intention of non-performance does not make the contract void.

(4) Any other act done to deceive or a fraudulent act: Man s an ingenious being
and is adept in finding newer and unusual ways to commit an act of fraud. It is, therefore,
very difficult to confine the parameters of fraud to its stated definition. The law recognizes all
acts as fraudulent .._}_n“._n_d_._a:w_mnﬁEnumﬁn:mﬂnﬁﬂc:wmnnbﬂunmﬂu_umﬁ_mn_cc
one parfy by misrepresentation or concealment to persuade the other to make & contract.

{5) Any act or omission declared to be fraudulent by law: Acts, or omissions
therecf, which have been declered fraudulent by law are acts of fraud. According to Company
Law, a misrepresentation in a company's prospectus is an act of fraud, Under the Insolvency
Act, if an insolvent transfers his property to deceive or mislead his creditors, it is deemed to be
a fraud. :

(6} Sometimes silence is also fraud: Section 17 does not hald silence to be an act
of fraud even when it influences a party in making or not making a contraet. But if the conditions
are such that it becomes the lawful duly of a person to speak, then silence becomes a fraud.
It also Is a fraud when such silence is equivalent to speech. For example, A sells his horse in
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an auction to B. A knows that the horse is unsound, but he does not say anpthy
This act is not fraud. But if B is A's son, then the relationship warrants they o iy :m#aﬁ_
of the homse being unsound to B. Here the relationship between the g makes _n_ran the Iy
disclose the fact to B. If he does not do so, it will amount to fraud, Here A3 silen g

cg iy ﬁ__é.. Iy

to speech. ufs__na

Elements of Frand .
I we analyse the definition of fraud, the following become discemahle as the o,

an act of fraud: e

(1) Fraudulent work can be done by a party or his agent: In this CONNEch
case of Reese Rive Silver Mining Co. vs. Smith can be cited as an exampla. The o the
had jssued a prospectus that gave false information about the unbounded wealth gf z“”&_ﬁe
shareholder who had bought the shares of the company wanted to repudiate {he S:nun&.u.__,
court held the contract to be woidable because the company direciors had committed e
the eompany's agents, Tl

(2) The object of the fraudulent act must be to deceive the other party: T
intention must be to deceive the other parly and the party must have suceumbed E_. :
deception. If the object is nat to deceive the other party, but the party is deceived for Eugﬂnh
reason, the act is not deemed to be fraudulent. Mere falsehood Is not enough reasor fo give
the right to a party to repudiate the contract. It must have induced the party to act upan it 4
deceipt which does not deceive is not fraud. Consider an example. A obiained a lalse certificas
from an animal specialist that a homse he wanted to sell was sound and displayed it on the
stable door B 100k the cerlificate to be genuine and bought the horse. The courl held that the
confract was based on fraud, -B had not read the certificate and bought the horse, the contrad
could not have been held void because there weuld have been no fraud.

{8) The fraud must be agalnst the party or his agent: A fraudulent act need not
necessarily be against the parfy to the contract It can also be against agent of the party, The
intention of the party doing the act of fraud must be to induce the other party — directly or
indirectly through the party’s agent — fo make a contract.

{4) The other party must have suffered some loss: It i5 2 common rule of law thet

there is no fraud without damage’. As such ‘fraud without damage' or 'damage without fraud’
does not Invite an action on deceit,

Forms of Fraud

A fraud can be of any of the following forms:
{a) Fraud by suggestion

(b} Fraud by active concealment

{c) Fraud by silence

(a) Fraud by Suggestion or Representation: When a party 10 a contract makes o
suggestion that a facl is true, being aware that it is not frue, it is deemed that he is brving o
induce the cther party by fraud to enter into a contract. Such fraud is called *fraud by sugaestion’.
Take an example. A is a dealer in pure ghee. but he very well knows that the ghee he |s selling

is not 100 per cent pure. If a customer buys ghee from A on his assurance of it being tmally
Pue. il would be a case of ‘fraud by suggestion' by A
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In the case of Kala Meah ws. Parperink. the court held that smce the persen auctioning
a property had made folse statements, it was a cese of fraud by suggeston :
It is importanl that the representation must relate to a material ﬁu.n__ which exists now o__“.
axisted in the paest An opinion, commendatory statement. hearsay or high-profile nwﬂ..qo:
not regarded as a representation of a fect or a suggestion. For example, A ._sﬂ.__ﬂ to 3 ...7_.,9?4“
w B and saus, ‘It's a beautiful horse and a price of Rs. 2000 i5 not & high pnce ek w:n .
only giving his opinion about the home 10 B — it Is upto B to accepl or “,__..Wunw%.a g3t
cuch, it constitutes no fraud. But f A were to say to B, ‘Only last week. i 2
far Bs. 2,000 while in fact he had paid only Bs. 1.500 for the horse, he would Eﬂvﬁﬁﬂﬁﬁ.&&:w
5 fact. And if B buys the horse on A's representation (which s not true), A wou ComIm
an act of fraud, and B can get the contract sel aside if he so deswes Mot U
(b) Fraud by Active Concealment: When a party 10 2 contract, gﬂﬁ:ﬂ et
neeals a material and important {act concerning the conkract which he is lowiully i
Mﬂn_ﬁn to ihe other party, the party withholding such information is guilty ol Tucn. Y
concealment. It is important to note here that it is not obligatory to specily _”: %E:Hﬁ.sﬂmccﬂﬂ
contract. The common mle of faw called caveat emptor stipulates that the uger it
of his own accord The seller 1 not cbliged by law to give the detalls — even :ﬂﬂnﬂ“ i
lumEsmﬂ_.ﬁwﬂw_:m.omm__.ﬂnﬂﬁﬂﬂﬂrw.ru&urﬁraﬂmﬁw_?%ﬁﬁ. Ry
ursound, bur he does not mention the horse's condition o B. A is committng _..o.nuﬂ i
not telling B that the horse is unsound. The law stipulates that bath pathes to 2 nnﬂﬂ Bighie
the means to investigate the subject of the conact, and mm..m_m_“.ma...@m law does nol stipu
one party to ‘educate’ the other ||lr.r... 10Up Y,
P Howewer, in the following siuations, a parky W& %@?ﬁwwﬁ to disclose the
salient or imporant aspects of the conwact 10 ?m.‘n%ﬁﬂ W=l i
(1) Statutery obligation to disclose a sfiaterial fact: ?ouu&ﬁ:q,# the rules, parties
t a conmact are obliged to disclose such malergi<or impertant issues 1o the Giher party as o
mandatory under any  act or law. For example, fections 55 apd 108 of “..__..E..dﬁ:m__ﬂ of Property
Act make it obligatory for the seller or the lessof to qive all matenal nﬁu@awé formation
about the title of the Egﬁﬁadﬁﬁﬁﬁr_@mﬂ.f e
(2) Contracts uberrimae fideid: Such contyd are ..u._mn_ mm_.__mnu coniracts of E.._._.,o:ﬁ
foith. In such contracts, one party to the contract has e infprroatiom Tor the means 1o get the
information, which the other does not. The party who has the information, or access 1 . ¥
ghliged by law to give specific information 1o the olher party 1o help #ﬁ.ﬂE.E amrive at
decision to make the contract, The {ollowing ave such contracts of ubmost faith:

(i) family setllements, (ii) insurance comtracts, (iil) contracts rolated 1o sale of F:m..
property, (w) conmacts of guaraniee, (v) contracts for allotment of shares. (Vi) contmacs of marmes
and {vil) contracis of partnership. .

(1) Family Settlements: In setlement of family disputes, members are obliged o disc
the material facts. For example, in a property setilement berween brothers, i one brother s @
of the fact that a property or land is valed more than the others, the fact should be
known to others, ofherwise the setflement becomes voidable when the fact is nown oy




insured has more informaticy,
e the insurer. [t is, 53“35
ore,

fiie 2]
uch gonir eurance, or
52 ance: 11 # doing the i
st y formation as may be requ
(i) ﬁblﬂunﬂn_ﬁﬁwﬁﬂu then ﬁ?n_ﬁ_wﬁ.ﬂ.._wah_ﬂhm jnsurer n_.““w_ WEmmn jnsurance policy, the n..h”n oy
whal he wan® o mw._u.._._an party 1° _u__.._u%_. For exemP oic., of the person getting such poje
obligatory T ik e E..n._:u_ﬁﬁmmn state of health, €% 4 is obliged by law to maka P
o er 10 PO apout 108 SH0 o e seler s e thereol of uhih e
would 1eed Py or Sal® T pout the jond o B T ve been made by faug o
....__nu ﬁb-_- o at ucﬂ._a [acts irie n.nu_.._—ﬂmﬂ._ can be 52 ard
¢ poleniid othenwisé

M_ﬂhﬂnwn have kowiedd® o party seeks 2 guarantee from another gy,
When o cbliged by laW give all material infornayy,

sl B contracts of muu_.mzﬂ.m_hﬂu:
o e tee.
q en
5 thrd party 19 P 0 of &m?u_““ \ contracts, It is expected of the compy,
neerr ment of m?ﬁﬁwo:.muqa s financial position (like capilal, assey
i invest in its shares- .
inge, each party is obliged by law p
the party to accept the proposal

tacl 15 a contract of utmast fajdy
hiul in giving information o othy
functioning of the partnaishi,
lence. Mere silence is not;
the following situations «

cts of partnership: A _EJEEJ_.N_ “_n._..”
[ an

i gbli jaw that he is _._un.ﬁ

ooy B S M_R..usiﬁnu ﬁ_“____n,,_m_. maliers that are [ikely to affect the :

e rd face of fraud is jraud by m_,

m:._ua:m_ silent in

partners on fi it
Fraud by Silence: _

fratid, even I it has 27 ffect on the olher i
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%ﬁ._mﬂ.._ m: ,HH ___”_m_,._u: j= such tal 8 r..m_.mu_“ Mnﬁﬂn”cﬂn_n”w__nﬁnmﬁwﬁ % utmost faith when ra_ui_.m
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a confract
P e he other pariy.

flence aboul the iIml :
silence o s [0 glve 3 wiong impression oF misguice !
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of suc lence 15 25 mug_n_ as muuﬂm.r._jb.

(if) When leeping S
tell

unsound health, He does nol
tuation.

Examples: L
T is home to B lmowing that the horse is ©
L A Sk the horse. A commils no fraud In such si

ing about the conditian of

’ ;_.EM_.._ Jﬂ the above example, i B s A's son, the relationship _ung,mmﬂm_rmaﬂw_mﬂﬁ._

obligatory for A 12 iell B about the condition of the homse. If A does not, comm &l
3 If B says to A, Il you do nol say otherwise, | will take it that the horse & i

health, and A keeps mum, his silence is as good as saying lhat the horse Is In sound

and would be deemed a fraud
willingness of a pes™

Mere Silence is not Fraud
According to Section 17, mere silence s to facts likely to affect the e
|n enter into a contract Is notd fraud unfess the circumstances of the case aré such tha it 18
in itself equivalen ©

duly of the persan keeping silent 1o speak out, otherwise his silence is
speech.
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In a nutshell, mere sllence is not a fraud. In Keates vs. Lord Cadogan case, it was
_._n__n_Eknfiﬁii&:&%m&ﬁﬁ::ﬂgiggﬁimiiu%
condition before letting his house on renl. Section 17 does nol stipulste mere silence &s a fraud,
gven if it makes nuﬁagﬁug.ngﬁzﬁfhsniﬂi is tantamount

to fraud in the following situations:
{a) Where circumstances cast a dufy on the person keeping sllence to speak:
For example, A sells his house to his son B who has jusl become a majar. A knows thal the
house is mortgaged, Because of the relationship of ‘utmost faith’ between the two, |t becomes
mortgaged to B. If A remains sllent, it

obligatory for A to reveal the fact of the house being
tions where silence Is eguivalent

would amount o fraud,
{b) Where silence Is equivalent to speech: [n situa
to speech in ?Eﬁ?.?%u:&:!%nwuﬂnﬁzﬂ% truth, is the same,
then keeping silence is deemed to be a fraud.
Eo:ﬁ&ﬂﬂwmﬁnﬁiiEiu%unI:a.Egé?%.ﬁuﬂﬂﬁn
musi be aware of whal

contract. When you are buying something, the primary rule is that you
caveat empior or let the

you want to buy - This is what Is referred to a
ﬂﬂ_ap_.in_us&un_n.u.‘:lairnﬁ.&i_ﬁ_ru

words, the seller is not obliged by law lo enum
is trying to sell — the buyer is supposed fo know whal he wants to buy. Each party lo 2
contract has the right .Ewn&ncﬁ...u..ﬁ:un:ﬁiinﬁn:ﬂﬂq_un_n__-_r_-.._la..!.__d:ﬂ

advantage from the other party. That s a business stralegy, but willful and intentional untruth

or misstaternent is a fraud.
Non-disclosure of Facls Amounting to Fraud

._.__i?—F&:ﬁﬁu.:n;n.ﬁuﬁ:.:&ﬁ:ﬁuﬂt?rﬂ:igriﬁarn_ﬂn___tglf
knows them to be.
(1) When a representation s true when It is made but, to the knowledge of

the party, s falsifled by later events: Such represeniafion must be eorected. Il it is not
corracted, the other parly can rescind the contract. In Will ws. O'Flamagan case, the negotintion

for the sale of @ medical practice started in January when it was represented that the annual
receipts ware £2000. Later the seller became usﬁﬁ_fﬁrkﬁgﬁi%i
nnuﬁ.u:g?iﬁﬂﬁ:&iugﬂﬁﬁnfﬁn?;uaifﬁiuoﬂu_uncu&r-nniq

the steep fall In recelpts was not disclosed.
(2) When a statement literally true Is misleading: A party fo the confract might

make a statement disclosing all that he knows, but the statement is misleading because It does
not reveal the whole truth, Such a statement would be fraud. For example, the buyer in a land

deal asks the seller's counsel whether or not there is any restriction on the sale or purchase of
that he knows of no such resiricion — he does not

land In the state, and the counsel says
say that he has not resd the relevant law and its latest amendments — the counsel's statemant

is carrect but misleading, and gives the right to rescind the contract lo the buyer
(3) Trade customs: Some business transactions are governed by specific rules pertaining

fo the business, and non-disclosure of such customs amounts to fraud. For example, i a trader
does not reveal the purity of gold in carats, it would amount to fraud.
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n defines misrepresentation as “a false statement which the person making

William Anso
i¢ honestly believes o be true or whi
Essentials of Misrepresentation

The following are the essentials of a misrepresentation.

ch, at any rate, he does mot know to be false.”

{ a material fact. Mere expressing an

A misrepresentation is a positive assertion abou
opinion does not amount o mistepresentation.

to induce the other

:—G*Nﬂﬂuﬁw_nﬂurm CONtrag
known the cormect un.mEa:ra
fort. %mgﬁnnﬂ&aug

It s made before the conclusion of the contracl with a wiew
party io enler into lhe contract
It i not essentially an intention to defraud a party o

um:?mmxu.m:mmn:i

has been the victim of fraug " The party making @ misrepresentation is normally benefite

the fact of stalement lo be true while

bacoming aware that a freud heg p,,,
Fﬁrﬁqﬁg_unn:m:ﬂsa.

The party making & misrepreseniaton believes
it really s nol.
Forms of Misrepresentation

the forms of misrepresentation are as

it for fraud.
a sul According to Sactien 1B of the: Indian Contract Act,

form of misrepresentation as ‘the
{ the person making it, of

(1) By positive statement: Seclion 18(1) defines this

stipe essertion in a manner nol warranted by
true, through he believes it fo be true’.

the information o

ve damages for the same. that which is not

that it vields a 1000 quintals of
finds that the vield is only 800
stel though he had not measured the
A would be deemed 1o have made
had warranted such an
uld be a related mistake

@«Eﬁﬁbﬂﬁﬂ&manﬂ_rwﬁuzﬂﬁmgnﬁﬁ
dee a semason. On A's saying so, B buys the farm,
guintals. A actually believed that the vield wes 1000 guir
had no valid example to say so. In this case,
On the other hand, if the information that A
estimation, then A would not be making @ misrepresentation but il wo

Erﬁ?ﬁoﬂ:ﬂimnﬂﬂea

and says
defroud B B to buy the factory. The contrag

a year, and induces

wwsmwnasoqammn.nnﬁwawa
to a third party. In this case, B

a misrepresentation.

|
|

intention to deceive: Accarding to Section 18(2),
infent to deceive, gains an advantage 1o the person
isleading another to his prejudice or to the
act of misrepresentation. In some contracts,
to access the information which
make the
iz deemed lo be derlicion of
party, it amounts o fraud. For

{(2) By breach of duty without
‘any breech of duty which, without an
or any one claiming under him, by m
dice of anyone claiming under him’ constitutes an

utmost faith where ene party has the means
g such means is bound by law lo

words — mis plus representation — which
a lalse statement which the pemson makirg
be false. The Indian Contract Act classifies

committing it,

like coniracts to
the other party does not have, the party havin
n is one which & information available to the other party. Mot doing so

iwe the other

tation: A freudulent misrepresentatic
the word ‘fraud’ for

duty. If it is intentionally done with o view I dece

getting himsell a life insurance policy, though
him 2 low premium for the poliey. If A does nol
campany by
t intention to deceive. 1f the intention

(1) Fraudulent Misrepresen
knowingly is&:?aﬁsaﬁ&ﬁaﬁﬂiwﬁﬂﬂ
<uch misrepresentation, which has been defined in Section

{2) Innocent Misrepresentation: A misrepresenta
termed. an irnocent misrepresentation, and the person making such misre

n. The law uses
17 of the Act.

tion which Is made unknowingly §
presentation is not i
staternent coud

ﬂ!dﬂ_m.b%aﬂﬂﬁimmﬁaauﬁir
he really = 25, an
exacily know his age but
giving his age wrong, it would be a misrepresentation withou
was to deceive the company, it would amount to fraud.

believes he is 22, and had no intention 1o deceive the

tation: Section 1B(3) defines such
an agreement 1o make a mistake
the agreement’. For example, A osays
B accepts the offer
a crack in the

of fraud. The law classifies it @5 'innocent misrepresentation . A carclessly made
jater be proved 1 be unirue, and become a misrepresentation, For example, if A
metal to B and asks if it is gold, and B replies in the affirmative without
metal it would be an innocent misrepresenmtion on the part of B becausa
of defmuding A.

(3) Causing mistake by innocent misrepresen

shows a yellov
innocently, a party ©

misrepresentation as ‘causing, however
as to the substance of something which is the subject of
to B that his building is in perfect condition and offers it to B for a price

he has no intento?
and buys the building. While making the olfer. A had no idea that there is
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Fraud g
The intention in a fraud is to| The _Sﬂﬂﬂn—GEW:E o

deceive the other party. is the ﬂa::igﬁ. _?Pu

something o having Ty

2 Righ's of the Aggrieved Parly

Ebaonf
The aggieved party can: (a) [The aggrieved pany 7,
repudiate the contracl (blaffirm the | epudiate the conime, Eh

coniract, [c] claim EF

|3 Defence

I fraud by silence’, the accused |In & a!ﬁﬁﬂ#ms%gi
cannot claim that the other pariy |can claim Ihat the Sither put s
had the means to eccess the | the means lo acoes e i,
information or could have known (to know the comect potn,

the nuth by ordinary means. | ordinary means,

|2 Legaliy

In case of Faud. the aggrieved|[n case of misrepresenixin, fx
parly can file a suil lo set aside | aggrieved pary doss nalfiz e
the contract at any time. In other | at the proper time, (he omii
werdsa contract made by fraud | deemed to be a vald o
cannol be a valid eontract,
Afrmud is intentional and deliberate. | A misrepresentntion & the B’

| being ignorant of a fedorhl
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5. Mistake
The Indian Contract Act does not define & mistake, but it may be defined as an erroneous

belief about something. It may be & mistake of law or a mistake of fact.

A contract is valid only when the parties to |t ane agreed aboul somathing in the sanw
spirit. If the concept of the perties about an issue is not the same. or their views are divergent,
the parties are not deemed o be in agreement. Such a sifustion is what is called a mistake

According to Section 20, ‘Where both the parties to an agreement are under o mistake
as o matter of fact essential to the agreement, the agreement Is void

Kinds of Mistake

A pustake may be:

(1) Mistake as to the law

(2) Mistake as to the fact.

Mistakes as 1o law are of three categories: ;

(a) Mistake as to the law of the country: Every person i expected 1o know the
law of the country. As the saying goes, ignorance of law Is no excuse. A party cannol be allowed
any relief on the ground that he has done or not done an act in ignorance of low, For example,
i a person commils a theft and says that he was nol aware that thieving was a legal offence
and may therefore be excused, cannot be exempted from punishment

(b) Mistake as to foreign Law: A citizen of a country s expected 1o know the law
of his own country, but he is not supposed lo know the low of a country other than his own
I{ a person commits a mistake about the law of a foreign land, such a mistake may be
excusenble. Such o mistake is deemed to be a mistake as to a fact,

{(c) Mistake as to private rights: A mistake as to the private rights of the parties to
a conlract is deemed to be a mistake as to a fact and the contmct becomes void. Any money
exchanged between the parties as a result of such mistake is returnable to the concerned party
Consider an example. A and B logether take a loan of Rs. 2,000 kom C. A repays the amoun!
to C without the knowledge of B, who laler again repays the amourl to C. Here C s obliged
by law to renmmn the amount of Rs. 2.000 to B

Mistaltes as to fact render a contract to be void in the following situations:

(a) Mistake by both parties: To scrap a confract, the mistake should have been made
by both parties to the contracl, i.e. that parties should be having differing points of view about
the same thing For example. A makes an offer to sell his Shivajl Park house 1o B, which the
later accepts. B is not aware that A has two houses and thinks thal the Greater Kailnsh house
(where he had mel A ard which he had liked) is the one being offered to him, and tha is
why he accepts the offer, whereas A thinks that B's acceptance (s for the Shivaji Park house,
What is absent In the contract is real consent because both parties are thinking about  different
houses. As a result, there is deemed to be no agreement and the contract is void In the case
of Hem Singh vs. Bhagwat, a blind person was induced to sign a bond on the pratext that
it would be advantageous for him to do so, wheress the bond was in fact o his disadvantage
The contract was later held void by the court, A contract is veid il it is the resull of one-sided
mistake of a handicapped person or a minor
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(1) Mistake as to person contracted with: A fundamental rule of law is tgt f
¢ with whom he wants fo make a confraet, any I g

to anothe
party makes a proposal such proposal. In cases of Cundy vs. Lindsay and Bolg,

does not have the right to accepl :
vs. Jones, lhe contract was held void because one party was mistaken about the identiy ¢

he ofher with whom the contract was made.

In Cundy vs. Lindsay, them wes 2 mistake in identifying the person with whom &
coniract was made, and consequenty the conbract was held void. There was a similar mise
in the case of Bolton ve, Jones. Bolion had bought a hose-pipe business from Brockichus,
and Jones had placed en order with Brocklehurst for the supply of cerfain goods. Baltan bad
supplied the goods without informing Jores that the business had changed hands and thet bk
was the new cwner. Later Bolton filed a sult because Jones did not make the paymenl b
goods. The court held that Jones wanted to make a contract with Brocklehurst, not Jones, s
refused to recognise the confract,
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If the identity of the person making a contract is wital, it follows that the contract is not
enforceable by anybody else. In the case of Lake vs. Simmons, a woman, claiming that she
was the wife of a Baron, took two pearl necklaces from a jeweller allegedly to show them lo
her husband, and sold the same 1o a third parly. The court held that there did not exst a
confract between the woman and the jeweller, and the buyer of the necklaces could not claim
to be _:na...._iu.}uh.n_...Eminrfﬂmmso:_nga:ﬂ&aﬁn_ﬁﬁfndﬂginﬁ
courl’s decision was that the jeweller did nol want to make a contracl with the woman—he
wanted to make such contract with the Baron's wife. It was a case of mistaken identity, and the
contract was hald void.

(ii) Mistake as to the mature of a document signed: As a normal rule of law, a
person who signs @ document is bound by the contents of the document, even if he has not
read the document and does not know what is written therein. But if the person is blind,
llerate or senile, or if the documenl |s based on a fraudulent misrepresentation of a fact, then
the signer can plead non-set foctum (it is not his deed) and disown the document. When a
person makes a contrect against his wish under the inducement of the olher party, it is deemed
io be a mistake as to the nature of document signed and the contract will be void. In the case
of Foster vs. Mackumon, an old man of poor sight endorsed a bill of exchange thinking that
it was a surety. The court absolved the signer of his obligation under the contract, Likewise, i
A gets B to sign a document saying that It s an insurance letter while In reality he is getting
A's signature on a bond, A cannot bind B to the contents of the document.

2 Bilateral Mistake: When both the parlies tn a contract are under a mistake as to
 matter of fact essential to the confract, It is a case of bilateral mistake.

Types of Bilateral Mistake

The types of bilateral mistakes are:

(1) Mistake as to subject matter: When both the parties to a contract are working
under a mistake relating to the subject malter, the contract is void. Such mistakes can be about
the fellowing matters related to a contract.

(a) Regarding Existence: Ii the parties balieve the subject matter of the contract to be
in existence, which at the time of the conlract is non-existent, the contract is void. In the case
of Courtusier vs. Hastie, a contract was made to buy the merchandise on board a ship which
was on the way from one port lo another. The contracting parties did not know that the ship
had sunk end there was no merchandise for which the contract was being made.

{b) Regarding Identity: When both parfies are not agieed about the Identity of the
subject matter, i.e. when one parly intends to deal in one thing and the other party intends io
deal in another, the contract is void. In this connection, the verdict in Raffles vs. Wichelhaus
is imporlant. There were two ships, both named ‘Peerless’ sailing from Bombay, and there was
a mistake 2s to which ship was carrying a particular cargo. The seller was selling the cargo of
nﬂnuzusrqiﬁnl%aﬁcmzﬁskgnm&mnmﬂuaqgmaﬁnn:.iﬂuamﬁrn
sbout the identity of the subject matter of the conlract, and the contracl was held woid.

(c) Regarding Title: When the parties to a contract are not agwmad as fo the title of
the subject matter, the contract is void. If one party believes that he is the owner ol something
and has the right to sell it (while in reality he has no such right), and the other party buys it
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believing i the contract is void. In fhe
that the first party is the lawful owner, i
Kunmar vs Mehboob Baksh, A bought a piece of land from B and  constryg g R,
ftcanmlu].igiulaterﬂ‘l.at B was not the owner and had no right to sq mehﬂd.uh
believed himself to be the owner. Both had made the contract in good fajgh, b gh
were mistaken, and the contract was held void.

1 by

to Possibility of Performance: When the parties to a contract belieye
the contract to be performable  when it is not so, it is a void contract A mistake as g the
possibility of performance can be one of the following two:

room for witnessing the coronation
VIl was held to be void because, unknown to
had already been can lled.

(b) Legal Impossibility: A contract is void if jt provides that something shall be dene

» by law, cannot be done. For example, a person might contract to supply rice from Dehi

to Kanpur, but it may not be possible because of the state government's ban on the entry d
rice into the state.

Effect of Mistake

Effect of Consent Which is not Free
According to Sections 19, 19(a) and 20, the effects of the consent of o party to a contract
not being free are as under:
1. When the co

nsent of a party to an agreement is obtained by coercion, fraud or deliberale
misrepresentation, the contract so made is voidable at th

€ instance of the party whose consent
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In English law, a valuable consideration in the sense of the law may consist eilher In some
right, interest, profit or benefit occurring to one party for some forbearance, detriment, loss or
responsibility given, suffered or underteken by the other

Elements of Consideration

s por lts definition in Section 2id), a consideration hes

(1) Consideration must be the result of the promisor's desire: Any action, of
abstinence from action, must be at the desire or reguest of the promisor, I such action, or
abstinence thereof, is at the inslance of a third parly, or 15 done without the consent or desire
of the promisor, then it is not a consideration. In other words, il a persan does not need 2
thing or service which is provided fo him, he does not become liable to pay for it if 1t is
provided without his express demand. Hence, a promisor's desire or Instruction js a prerequisile
for consideration. |1 A sells his car, which is valued at Rs. 100,000, to B for Rs. 50,000, it does
not make the transaction lllegal beceuse the contract involves a consideration that has been
defined and is al the desire of the promisor The case of Durga Parsad vs. Baldeo is an
jmportant example. In this case, a party B spenl some money on the construction of a market,
at the desire of the Collector of the District. In consideration of this, D, who was using the
market promised to pay some money io B. The court held the contract vold because the
consideration for B was not defined by D and he had not constructed the market at the instance

of D,

the following essential elernents:

(2) Consideration may move from the promisee or any other person: It Is not
necessary lhat the consideration is from the promisee; Il may come from any other person. In
this connection, the law recognizes the Dodrine of Construdive Consideration which stipulates
that even i the consideration is not from the promisee, the promisee must be a parly to the
consideration. This implies that as long as there is consideration for a promise, it is Immaterial
who has furnished it, but a stranger to a consideration will be able to sue only il he is a parly
io the confract. In the case of Chineyya ve. Ramayya, a father left his entire property fo his
daughter under the condition that she will pay a certaln amount of money annually to her uncle
(Le. father's younger brother). The daughter promised to pay the agreed amount annually, but
stopped doing it after a time on the plea that na consideration moved from her uncle to herself,
but the .mﬁ_m...m was rejected by the court. It was held that an indirect consideration had moved
from her uncle. The law stipulates that ‘a stranger to consideration can sue but & stranger fo &
conlract cannat',

(3) Consideration may be a promise to do or sbstain from dolng something:
it can be for a negative or a positive act. In a positive acl, the promisee does something &t the
express wish of the promisor whereas, in a negative act, the promisee abstains from or postpones
doing something et the wish of the promisor. For example, a makes a contract to sell his house
for Re. 10 lakh to B. In this case, Rs. 10 lakh is a pasitive consideration for A. On the other
hand, if A has given a loan of Rs. 10 lakh to B to be paid back by o certain date, and is
thinking of filing a suit because he has not received repayment, and is approached by B with
a request not to file the sult and accept Rs. 1 lakh as interest for one vear, after which he will
repay the loan, it will be a negative act which Is a consideration for A for not filing the suil,

{4) Consideration may be past, present or future: The Indian Contract Acl recognises
pasl, present and future considerations whereas the English law does not recognise a past

consideration. These are briefly discussed in what follows.
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Present Consideration: A consideration to do o abstain from deing Omething o
simultaneously with the promise is a present consideration. A cash sale, for example, s , Eﬂ“__
_

considerafion.

Future Consideration: When the consideration from one party fo the other 5 4
subsequent to the act of doing or abstaining from doing something, it is called a future noﬂaﬁmﬁﬁ
For example, if A promises fo sell 100 quintals of rice from the coming crop at Rs. 80 uM
quintal to B, and B promises to make the payment for the same within a week of jis recely

it is & case of future consideration.
(5) Consideration must be legal, real and certaln: A coniract wherein the consideraigy
s illegal, unreal or unceriain fs void, the parties to such contract cannot take the recourse
law to enforce their nghts. For example, if A promises to pay Rs. 10,000 to B to beat uw ¢
.mmﬂ_ﬁ whom he has a grudge, it would be an illegal consideration for B to accept becajs,
if _:___w does beat up C and A refuses to pay the amount, he cannot take the recourse of |aw lo
mm._._.=xu_.u__....wﬂ_n.md.smu_._nao::_&.ﬂaumt”cxmﬂﬂﬂaawﬁﬁuﬁwﬁﬁxwﬁ
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doing, or undertakes to do or absmin from deing, something, then such ‘doing’ or ‘abstaining
from doing’ becomes the eonsideration for the promise.
A contract is valid only when it is based on a considération. If there is no legal cbligation

in @ contract which ean be enforced by law, mere promise and its acceptance does not eonstilute
a contract. For a lawful obligation between the parties to a contract to exist, consideration becomes
an essential element of a contract. If there is no consideration, there is no coniract A Salmond
and Winfield have said, “A promise without consideration is a gift, but a promise made for a
consideration is a bargain.'' It is a legal fact. An agreement withoul consideration is a void
promise because it does not imply any obligation. In this context, an importan! example is the
case of Abdul Aziz vs. Masum Ali The secretary of a Mosgue Commiltes filed & suit io
enforce a promise which the promisor had made to subscribe Rs. 500 to the rebuflding of a
masjid. The court held that “The promise was not enforceable because there was no consideralicn
as the person wha made the promise gained nothing in retum for the promise rade".

While a consideration is essential for a valid contract, 2 contract cannot be held void on
{he plea that such consideration is inadeguate. An agreement can be a contract even with
inadequate consideration. The parties to (he contrect must receive some consideration for the
promises made. The law does not iske inio account the adequacy or [nadequacy of the
consideration.

Exceptions to the Rule

It has been mentioned earlier that a contract is void if there s no consideration for the

parties. But Section 25 of the Act follows some exceptions to this vital law of a contract. A

contract can be valid even without considerstion in the following situations:
(1) When the promise is made out of natural love and affection: According to

Section 25, “An agreement made without consideration is void unless it is expressed in writing,

and registered under the law for the time being in force for the registration of documents, and

ix made on occount of notural love and affection between parties standing in a near relation to
eoch other.”
It follows, therefore, that the following four elements are essential for such agreement:

{a) The agreement must be written.
(b) The agreement must be registered under the prevailing law.
(c) The parties to the agreement must be intimately related, and

(d) There must be love and affection between the parties.

For example, A promises to give Rs. 2,00,000 to his son B because of his love and
affection for the later. A makes tHe promise in wrting and registers the same. The promise, in
this case, is a valid contract because of the very near relationship between the two.

An important point lo be noted is that Section 25 not only stipulates a close relationship

between the parties, it also specifies that such relationship must be of love and affection. Rajlukhy
vs. Bhootnath is a case in point. In this case, a Hindu husband, after referring lo quarrels and
disagreement between himself and his wife, promised to pay a certain amount as allowance fo
his wife vide a writlen document that was duly registered. But the court held the agreement
void since the essential element of loue and affection between the parties was missing.

In another similar case, Venkataswamy vs. Rangaswamy, an elder brother, out of lave
an affection, executed a written and registered document to discharge the debt of his younger
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What Is an adequate consideration? The Acl

A wital question related to consideration s
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The law only stipulates that a consideration must be an element of 8
stipulate i such consideration 1s adequate or nat; nor does L specily what constitules an adequate

consideration. The concerned parties are presumed 1o make a contract of their Yype consent’ and
it devolves on the parlies 1o nssess the benefit or otherwise the promise mnde under the

of
contract. The consideration In a coniract must have o value, by law, but its value need not
necessarily be egual 10 the value of the promise
According to Sir Willlam Anson, “Consideration need not be adequate, but it must be of

value In the eyes of the law ' Bargaining between the parlies to a confract s not the
a contract, the low does not quen whather or”
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concern of law [ a pewson recelves a benefit in

not the benefit is equal to the value of the promise t

can be fer a promisee or for a thind party It can als
and there Is a loss to the promisor, Il is something to be decided by the parties to the contract.

and not by a court of law Section 25(2) of the Act makes It clear that a coniracl is nol void
because of inadequacy of consideration if the parties to the contracl have given thair free
consent. But while deciding whether or not the consent of the parties was free, the court might
examine the adequacy or otherwise of the consideration. If there exists the free consent of parties,
a contract with inadequate consideration is a valid contract. For example, i A decides o sell his
car worth Rs. 1,00,000 for Rs. 10,000, and gives his fre¢ consent to such agreement. the confract

is valid even with inadequate consideration.
@ Difference between Stranger to Consideration and Stranger to

Contract
A stranger fo a confract cannot sue, but a stral

Stranger to Contract
A person who is not a party to a confract is deemed o be a

It is a general rule of law that only parties to a contract may sue or be sued on matters relating
1o the contract, and strangers may not. A contract does not give any rightls) to, nor does it
impese any obligation(s) on. stangers to the conmact. This rule is known as the doctrine af
privitey of contract, which means the relationship subsisting between the parties who have entered
info contractual obligations, and implies a mumuality of will and creates a legal bond between

annuity of Rs. 5000 to C who is

the parties. For example, A promises B that he will give an
a friend of B, in consideration of which B transfers his property to A. Later if A feils to fulfil

his part of the contract, only B can sue A for non-fulfilment of promise. C cannot sue because
he is not a party to the conbract.

nger to a consideration can sue.

stranger to the contract.
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DISCHARGE OF
CONTRACT

hat is Discharge of Contract?

A confract involves two parties—a promisor and a promisee. When a contract is made,
certain obligations devolve on the parties to the contract. When the parties to the contract fulfill
their obligations, the contract Is said to be executed. Discharge of contract implies termination
of the contractual obligations. In other words, the rights and obligations created by a contract
cease fo be operative when the contract is terminated.

A contract defines the rights and obligations of the parties, and the fulfillment of obligations
by the parties is the termination or discharge of a contract. Performance of obligations, therefore,
is the accepted primary mode of the discharge of a contract. There may be situations where
the parties to the contract do not actually have to perform their promises, and the contract is
lerminated. These situatiaons, in one way or the other, terminate a contract. The discharge, or
termination, of a contract can be:

1. By performance.

2. By mutual consent or agreement.

3. By impossibility of performance.

4. By lapse of time. ~

5. By operation of law, and

6. By breach of contract.

The various modes of discharge are discussed in what follows.

L. Discharge by Performance

Performance is the general accepted method of discharge of a contract. Performance implies
doing what is stipulated in the contract. Discharge takes place when the parties fulfill their
obligation within the time and in the manner prescribed in the contract, For example, A makes
a contract to sell his house to B for Rs. 10,00,000. Here, when B pays Rs. 10,00,000, and

possession of the house, the contract is deemed to be complete because both the parties
have fulfilled their promises. Each party fo a contract is obliged by law to either actually perform
or offer fo perform (i.e. tender) its promise under the contract. Offer of performance implies
that one party (the promisor) offers to perform his obligation but the other party (the promisee)
MY or may not accept the performance. The effect of an offer to perform (or & tender) is

Ih__
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: : “editor must file a suit within three vears. If he does s
Hgﬂ&sw Mw logal right 1o cleim e debt, and the debter is Eﬁ,

kound to PEY
5. Discharae by Operation of Law
[ .nﬂ_.-h:mammn_ E nu.rﬂ .H.._Hﬁa.#ﬂ_d D.m T.E : |

In some situations, 2 contract may b
Section 37, If, under the provisions of the Act or any other law, the contract s dichig;
terminated, it & 0ot pecessary for the parties 10 perform their abligations under the connz &
axample, & coniract based on the personal siill or qualification of a party to it is aaﬁi.
the death of a party
A contract may be discharged by
(i) By Merger
{iij By Lnauthorised Alteration
(iii) By Insolvency.
aﬂnmz__:h_-nr.a.u E. zn.ﬁn. When an inferior right accruing to
i Hﬁﬁaﬁuﬁ:g to the same party under the same OF
Pl place. For example, when the lessee of an nmovable  propet ¥
P 5 s property, the lease deed is terminated.
qer 1o take place, the following conditions need fo be met:

{a) The parties to the contract must be the same.

od, he loset the

the operation of law by the following  ways:

»
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<t be no change in the basic ingredient of the contract

under the contract must be different. One right should be superior and the

.F_.Hu_.__ ._|Tm.___m mu
nn_ The w_mn._m
oT.
o) pischarge bY Un
riginal goniract

m w
™ i discharged and can
d in a writlen document, or there is an alieration n the

“__Ean-mn b:mi:a! When a material alieration s made in the
one party withoul the knowledge and consent of the ather, the

bo auoided If some written document i lost, or the rate o
amount to be paid 1o

. ¢ is alere
Eﬁu parth the contract is terminated
of -
(i) pischarg® by ___uq_muﬂn__n If a debtor is deciared insolvent under the provision of
e s ahsolved of all obligations under the coniract, and the contract terminates:
& hu“mh._-ﬂhmm by wu..wnn_._.
Aecording *© Section 39, if a party lo 8 confract, without a valid OF awdul reasan, refuses
. bligation under the eonfract, or makes the contract impossible 10 be vwa.cqﬂn&
e othe’ party . When such contract repudiated, the
agarieved party has  the right to sue for his rights under the contract. A breach of
e
(i) Actual breach
(i) Anticipatory ©F constructive breach.
(i) Actual breach: If a party fo @ contract fails to perform his obligation under the
contract i0 the stipulated tme o refuses to perform such abligation, then such breach of contrct
Shyam on 19 April

contract, before the stipulated

dale, _ﬁiaumwﬂmnu_ﬂ
In & situation of anti

the rignt o
(i) assume the anticipatory! breach

af promise.

{ii) nol to assume the anticipaloy preach to be an actual breach and wait for the
performance of contract on the stipulated for breach of promisé if the promisal
fails to perform.

Effect of Breach of Coniract
According to Section 39 of the
oerform his obligation o i
the contract. But if other party. Le.
lo continue the contract, then the first party {e. the promisor, can periom
the contract. ?nmﬁmnc&_ﬁenm:%m_m

{or breach of contract

E_unm.__nﬂcm_w breach

pmm————
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Q__._mun-ﬂ_w.-.._nm ﬂ.m—.enﬁn_.mﬂwﬂ.i

n f
tio 1*icﬂmﬁnaﬁﬁnm=._5mucq=.mﬁ§: o

1L Teu_...i. g :
of ed 1 " pange 17 oct of a contract is often Ny 4
cin® et s O e of {he ObJES
g 00 ot 1 o B it s 9 G

et THS f f maki

 or 37 . o time © ng the co

g @ ptoree s 0% ed ot e Miract, , ¥

of thi 05 grge” Sepy mv%n_c:bs& of w:ﬂumu_u_:&__ om performance, and __H..” EH

it W 4 on e This law W8S applied in the case o Py
o, o

fow h ._u-am %@E.-nm : .”_t_..u_.m
nai%a,ww%ﬁ for __H_,%ﬁl :_a.mn ynder al circumstances court explajn, . Ay
wes e uchert v ﬂm&nﬂ_._._ his pro n._rF
5 h_.l__.‘__m_._.__e_ un_.r_:n o H:n&.—..m». for the .-Nﬂ__ﬂ_.—, of his ghuﬁ._ sch
- os €5%9% S dar all cirumsiances, SVe i the house g, "™,
8 jf one F - {he hous® fire. The repairer cannol lake the Ty,
qoiged 10 oL e by enemY Plea of
jightenind or & of performance i i & y
: w_._uuﬂ__.q_m was 100 strict on the pro Lo 2 result
- alised that the law of the case. This change in the a Ff
Later, 1 W8 _:_ai he drcumstances o s cose, the subject au_haefr
e pracice © heep ! of Taylor vS- Coldwell. T oy Vg een e %
__._._.nu.l.mn in e case held that when the subject-m : g.unl:ma % b
et wes destoseS g peyond the control of parties fo the contra, § j,
=)

be discharged and the parties are m_uugﬁnﬂr

Eumﬁan_wn_ beca :

.oi_ fraic! mnnrun:qunﬁmnnmﬁmn o that it does not affect the

a void eanirEty i the tum al events 18 such __m.__mﬁ:nEuEHﬁﬂ loady,
obliganars But coniract, the parties 10 the contract cannot lake recourse of fi

¢s impossible of performance or when, for ns,

is impossible of perdormance, it bem,

s frsirated contract When 2 contract becomes impossible 1o perform, it Is terminaled sy
the conftract.

patties are released of their obligations under
According to Wright and Porter, if an event occurs OF there is a change In dran

(hat makes the object on which a contract is founded to be no more possible of achiewre
it implies that the perties are bound to perform under conditions which they would neve b
accepled at the time of making the contract. in such circumstance, the contract will doene

o be frastraled
Tha aboue definifions make it dear that the dockrine of frustration is applicsble i =

where
1. An unexpecied event makes the performance of a con i e,

2. An unexpected event cha
e ; nges the circumstance so that the parties to the contrx! &%
periomm their promise, and thus makes the acievemenl of __-._nunEnﬂ of nuﬂ”.tn.._ o st

EXRITISe

Such a s ;
- E_WH_H.__M%: can arise when mn event occurs that the parlies to the conted &
' or, when the contract is petformed, the object of the contract Iy et

& |
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rpose of the original contract, or there is occurrence of an event beyond
ike the declaration of war, enactment of a new jaw or a change In the
n_E._qn._ paric Consider an examnple. Dharampal, who is a contractor, signs 2 contract for the

this case.

t sical 5 ¢ a bridge. Later, the construction is stopped by a government order. In
_._ o fault of

li :
%mq%ww_ will be absolved of his promise because he is helpless in performing for n
prare™
his- the AW stipulates that a party is absolved from performance only when such ﬁmnbﬂ:n_..__nn
nd practically impossible. The mere fact that performance has become expensive
: an impossibility

: a
B ﬁ_.@_mmw.:ﬂnmu not make it impossible. Such difficulties that make performance

ar n
ad frustratio . ,. .
are Eﬂ_._d.,__._m doctrine of frustration is based on the maxim Les non cogit ad ,Eucmm_v-,.._ﬁ..i_.:n_._
that the law does not compel the impossible. Such impossibility can be a change n law,
means or a declaration of war.

tions of the Doctrine of Frustration

frustration is not applicable in the following situations:

Limit2
delined conditions, and

The doctrine of
1. When 3 conditio

against such conditions.
2 When an issue veflects the inclination of one party and not the other.
3 When the contract f a wilfull and deliberate act of a pafty

10 the contract.
@ -—Emﬂﬁ_ Law of —u—_.-,.ﬁ-u.ln.—ﬂ-u ;

What s called frustration’ in the English law and ‘supervening impessiblility’ in Indian Law
signifies the same. The doctrine comes into play when the common object of a confract can no
longer be achieved, ot when the contract, after it is made, becomes impossible of performance
due 1o circumstance bevond the confrol or contemplation of the parties. This can be because
of the contract being impossitle to perform, or the parties’ helplessness in being able to perform
it. In fact Smpassibility of performance’ and being ‘helpless’ is about the same thing, and one
expression can be used for the other. Changed circumstances can make the performance of a
confract impossible, that is why the concerned parties are released of their obligations once the
cireumstances have changed. This is because the parties, W
contemplating to function on ‘possibiliies’ rather than ‘impossibilities’.

The case of Satyabrat Ghosh vs. Mugneeram Bangur and Co. illustrates the point.
In this case, Mugneeram Bangur and Co. was a land owner who had divided its land into
housing plots and invited applications from those desiring to build houses. The contract envisaged
a part of the price as advance payment. Une third of the sale price was to be paid within
M“M ﬂﬁ:ﬁ. _m_:u.. the development of roads, sewerage and other facilities had been completed,
il u”mam M:n.m was payable in & years at 6 per cent annual rate of interest. After a time.
S cMc::uH with the company to buy a 1&. which he later transferred to Satyabrat
i m:_.m mma_wﬁ .Jl...s:a?n the government acquired the entire land under the Defence of
iR .:ormusﬁumhnnﬂaﬁnmvaﬁ?mﬁiﬁgﬂa_nﬁﬂzﬁuﬁw:uéﬁrmnﬁﬂrmgr
e Emwncm_mn.omﬁ_ﬂﬂ . company had taken the plea that since the land had been acquired

ent. it was no more possible for it to make housing plots on the land. Satyabrat

n in the contract confradicts the other clearly

muum
is non-performable hecause ©
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sald e Urse m.,—..n.n_w_.:_w t Sineg P._;_
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b, on 8¢ 7 yra o7 ia becouse the part _
v L at e fi oenble 2 _ﬂ._n_w. which would . igh by, |
ol mﬁj&h ) enton” ﬁ“_mnn_ condition absolys the iy |
gaé it 1o .umna&_us i o 80 im formance, the law provige, . 95
wies L 7 in due .wuum ﬂm pe : -ﬂ.__ﬂq ...J
i mpossivle of performance Betayy by

al

onstt ¥ pact DO et 138 B ol of the parties. When an gyry
ot —&hq—.ﬂmmﬁﬂ of 3 .Un-ﬂ__H_ﬂn_“ maﬂ-ﬂmmmﬁrﬂc ._—em
the ﬂnio (s, 85 2 matter of course,

hi
uﬂgs“”
2 — . The cour=: __g.an!_u 4

_ S o ™ T o caren o o e e
nw o be i Jossible of performance, The u..an.__sn_..mﬁm

 confidence and knowledge, helps gmh_x”wr_
_..nm.___..ﬂm_ jm_“r_.n the n—.vm_ammnm condilions that make il
w%_w__w__aia% g proot o T o by a court of law. ?wfﬂx.ﬁi
% lon, 6ol thie; Camtreet At Ty

i the gove : urt. When Bikaner was merged wig, “
uggaion. I B K giate High Co Sty
___. B n.q_ﬂ.h_..!._ oSS ﬁt“mm& o et in Bikaner, and .&ﬂm established instead in _-uu..,__.ﬂ”_
ol the High Court € d he filed 2 suit against the Government of EF__»

of the Dociria® : :
Encep e e ol fnstation 8 nol applicable n the following, sthuations.
Affer having made a promise, the promisor cnnay

(1) Difficulty ol Performance:
aﬂuﬁ_gmaﬂ&oé__:s% the plea that such pedormance has becoms difficul bers

it I5 Mo ExpEnsivE.

m {2} Commercial Impossibility: A wholeszler cannot go back on his contracts wih s
retmilers and other buyers on the ground that the manufacturer has stopped or cul down b
production of an ilem. Likewlse, & contract does not become voldable if there is an o
5 wages of workers, narease m the price of raw material, reduced profit, bad weather oo &
of wansportation, since these are not covered by the docirine, and the promisor Is not ksl

of his promise to perfoem. ! _

3
Eu_‘nﬁ”ﬂcﬁﬂﬁ% and Civil Disturbance: If the contract does not fmt!
s ems v B a sirihe, lockout, riot or civil disturbance does not al!
of plead the impossihlity of performance

Hart Lavmgn us. Ser of e or refuse to perform his promise. In e &
of Indlia, @ repairer of vessels for making salt wlist?

¥

romise O the plea that the workers had gone on strike. The courts rejected the

g & ible for his promise
gorm N° 4 him responsioie Tor T8 P :
“._hhm u_._E _..-Mu.ﬂn-_-ﬁ of One of the Objectives: When a contract s made for more Eqﬂﬂhﬂn
* the failure {oF impossibility) of achieving ane objective does not terminale the contract-
Ve,
plec” Frustration
C nn..nu-nti - woidable at the desire

doctrine of frustration, a contract does not become

contract—it is deemed to be discharged and terminated.

- Sl f a party to the contract has received some money or any other pro
_m a contract 50 rgrminated, the receiving party is lawfully bound to return such ™

nﬁﬂ_u the other party. ) y s o orofit or gain
5. Under the provision of Land Reform Act, 1943, if the party receiving a P ok

contract has incurred any @xpense in such regard, he can ke the recourse .

such expense. If the court feels it is justifield, it can direct the other party 1o @im

el party or allow the fimst party o deduct the expense from the amount repayable.

the Em.“. If a party has received any valuable item besides cash under such 8 contract, _.._...wH

court €Am direct the party who has received such item to make payment for it, but the paymen

will not be mone than the actual value of such item,

fit from the ©

arty @ the
oney or

under e

Eil jmpossibility of Performance not an Excuse

According to Justice Scrutton, the impossibility of performance cann
axcuse for the non-performance of a contract. When a persan mekes a con
he Is liable 1o perform until such performance becomes

In other wards, such impossibility should be complete.
only difficult, for performance, it is not deemed to be terminated. Such situations

ot deemed to be an
fract to do some act,

(1) Difficulty of performance: Sometimes scmething might happen that makes the
perdformance of & contract difficult or expensive. Just because of difficulty in performance or the
performance being more expensive does not absolve the parties from performance.

I the case of Blackburm Bobbin Co. va. Allen and Sons, a person made a contract
to sell & certain quantity of timber from Finland to be supplied between July and September. A
war broke out in August and transportation became wvery difficult. As a result, he could not bring
the fimber from Finland. It was held that getting timber from Finland had become difficult, not
impossible, and the contract could not be terminated.

{2) Commercial impossibility: A coniract is not discharged because the profits are not
what was expected, the rew materials have become expensive, the wages have increased or the
currency devalued, For example, Ashok makes a contract to sell some goods at a certain price.
After he has made the contmct, the price of goods shoots up, and Ashok wants to terminate
the contract. But he cannot terminate the contract on the ground of the prices shy-rocketing.
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(3) Impoesibility due to failure of a third party: In contracts whe

s dependent on a third party for his performance, and cannot perform :E o M
| non-performance of the third party, such non-performance is not deemed 1 ?L:E o g,
i impossibility. For example, A promises to deliver 500 blankets to B, and has to py ¥
; same from the manufacturer. f A cannot procure these blankets from the mw%h
: still can perform what he has promised by purchasing the blankets from the open%”*
} such a case, A cannot be absolved of performance and is liable to be sued for dar:% b

g i (4) Strike, lockout and civil disturbance: These events do not disc a
unless the parties have specifically agreed otherwise at the time of making the mnm“:’hr
case of Jacobs vs. Credit Lyonnals, A made a contract to supply certain goods b-E .
goods were to be procured from Algeria, where there were strikes and civil disturbance, wh
could not deliver the goods. It was held that it was no excuse for non-performance, :
(5) Failure of one of the objects: When a-contrct is made for more than one oy,
the failure of one of the objects does not discharge the contract. In the case of H.B. Steanpg,
Co. vs. Hutton, A agreed to let out a boat to B to view a naval exercise on the occasion f

I the king's coronation and to sail around the fleet. The naval review was abandoned becayg
iy *".:‘-'- the king's illness, but the fleel was assembled and the boat could be used to sail around g
1 fleet. The court held that the contract could not be discharged because one of the objects hy

ﬁg been achieved.

,F

| i E) Restitution Regarding Voidable and Void Contracts

‘ it Sections 64-67 and 75

Ny 1. When a contract is voidable at the option of one party to the contract, and the px

repudiates it, the other party need not perform his obligation under the contract. If the pi
0 repudiating the contract has received any profit from the other party under the contrach htli'
" liable to return such profit. (Section &
2. When it becomes clear that an agreement is void and the contract becomes Yo'

party who has received a profit under such agreement or contract is liable to retum such pef
and pay damages to the parly from whom such profit has been received.

;. {wnﬁ*

I'E ﬂ*
3. A voidable contract can be confirmed or repudiated in the manner and under the

that are applicable for such confirmation or repudiation. - W

4. If a promisee wilfully neglects or refuses to provide appropriate facilities 1o the P
the promisor is absolved of his promise to perform because of such neglect or refusel il

et
5. When a party, lawfully and in proper manner, repudiates a contract, he -
claim the damages he has incurred because of the contract not being performed.

-



IMPLIED, QUASI op
CONSTRUCTIVE
CONTRACTS

ptied Contracts—An Introduction .

As a matter of a law, a valid eentract must have certain essential
and its acceptance, capacily of the parties to contract, free consent
object and consideration. The agreement must not be a void agreement and, i

contract must be written on official paper, duly testified by witnesses ang registered, Tp,, "
of one or more of the basic elements does not make a valid contract, But some telao hﬂ
are such that, even though they are logically not contracts, they of oblgay
as valid conlracls. Under certrain- conditions, the law creates and enforges legal righls 4y
obligations when no real contract exists. These obligations are known as quasi or Impjied Corrg,
because, even though there is no agreement or contract between the parties,

2 position as if there were a contract between them.

The Indian Contract Act does not give a definition of an implied contract, but the defiry,
of a quasi conlract is as follows. "Quasi controct is @ transaction in which there Is no contrg
between the parties, the law creates certain rights and obligations between them which are srix
to those created by o contract” In other words, contracts that are created without a proposl
and ils acceptance are implied ple. A gas company sends a g
cylinder to A but, by mistake. takes it and uses it. In this case k¢
company reserves the right to receive the payment for the cvlinder from B. These af__.ﬂ@w
are known as quasi contracts OF constructive contracts under the English law, and “certain reldiiss
resembling those of contracts™ under the Indian law.

Characteristics of Implied

elements
d 3 oy

create the same type

it is delivered to B, who

Contracts
The following are the characteristics of implied contracts. o
i _HM Such contracts are not made by the desire of the parties but are created by
and,

_“nm o “_
of the Parties, 5, Ploposy

nﬁﬂ._._—._.nm_ Hm |

z._mt 8re placed p |

§ 113
—ree NG e partigs
4. Such contracts are being after o

Differences Between Simple _-._.n__nm.”m of g Particula _&_ic_.ﬂ a profit o Money,
In reality, an implied COntrac Mplied Conty, '
H acts
created by the law, whergng , " ANNot reay, 1o called ,
h &._“q_.. ﬂ._._ﬂ_ ﬁD._.—#E ke Buﬂdﬂ .Dmﬂm:mm such & b

following are the erences wm?mm: the fug Created by an aom iy _.__H_n is

1. A normal confract je the 2 gilicc, N parties. The

. Qutcome of the dac

contract is not. A propgga) and js desite of (g, parties 1o i .
not so in an implied conract Peceptance ar essentia| fo, Whereas an impljed

T & normal contract, wheregs it
2. In 2 normal Conlract, oblig

whereas, in an implied

mﬂ\ﬁ_ ntract,
—Emmn_ nang

m__n_gm. ﬂﬁ.:ﬂ.ﬂwm,wm 500N as a contraet js miade
Cresled by |ho Speration gf fay,

_..EE feceived a profif o money whereas |t s

in
es O
Sections £8-77

of the Indjan Cq ; 3
which are as under: nact Act describe the vanous types of

(1) Supply of necessities to
68, “If a person incopable of i
support, Is supplied by q
who hes furnished such
person.” For example, Aj

implied confracs,

{a) The goods provided to the incapable person

Ierm ‘mecessaries’ zan include “goods suitable lo the
person,

must only be the necessaries of fife. The
candition in He” and social stabus of such

{b) Such necessaries musi only be provided
dependent upon him,

[e] Such necessaries must not be a gift or a charity, |

(d) It is only the property of the incapable person, if there is any, which is lisble for
meeting the liability; the person himself is not personally liable. 5

le) Only a reasonable price for these necessaries can f.aiﬁm from ?m&hmﬁﬁ ;
the :._nu_umm_—m person. It needs fo be kept in mind that, if _,u.ﬁ incapable :Wmﬁ“.__.ﬂ i :
stack of such goods as are supplied to E.H_.n. m_“m“n_ ”.cnw_“__w”nw “oﬁ“m“ GMH._:H s Eaaﬂaaagau% %
In various cases, the expense on a minor , 08

to the incapable peson or those who are
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Minor's sister, the expense on the cremation or funeral of an incapable perso

or children, expense on the Shradh of an incapable’s ancestors or legal expe
of such person's property have been held to be such necessaries.

(2) Interest in payment due by another: According to Section 69, "4 p,
interested in the payment of money which another is bound by law to pay, or whmn Whe |
pays it, is entitled to be reimbursed by the other” The case of Hazarl Lal us, Naz then
is an important illustration. In this case, H was the lease-holder of land that he]nnrdﬂr
who had not paid any land revenue for many years. The state had served a ngnmg-; Nh N
unless the arears of the revenue were paid by a certain date, the land would be 3 umwlhu
realise the arears. According to the legislation, H's lease would terminate with the sale ﬁrﬁ %
land. H, therefore, paid the revenue arears and later claimed the same from N. The coun &:‘
that N was liable to pay H the amount he had paid to clear the arears. s

(3) Voluntary but non-gratuitous acts: As per Section 70 of the Act, “When ¢ g
lawfully does anything for another person, or delivers anything to him, not intending to 4, m
gratuitously, and such perpson enjoys the benefit thereof, the latter is bound to make Compensatior
to the former in respect of, or to restore, the thing so done or delivered.” For example, Mohs,
a tradesman, delivers some goods by mistake at Sudarshan's house. Sudarshan freats the goods
as his own and uses them. Sudarshan thereby makes himself liable to pay for the goods.

To claim a right under this section, it is essential that the act must be lawful and lewduly
performed, and the person doing the act should not have intended to do it gratuitously. Ther
also must be a benefit in the performance of the act for the person for whom the act is done
For example, Madan saves the property of Hari from being destroyed by fire. If the circumsians
indicate that Madan did so gratuitously without any intention of being compensated for doing i
then he cannot claim anything from Hari for doing so.

(4) Responsibility of finder of goods: According to Section 71, “A person who fin®
goods belonging to another, and takes them into his custody, is subject to the same responsibily
as a bailee." It is the duty of the finder to take adequate care of the goods as he would, "“"d"'
similar circumstances, if he were the owner of the same bulk, quality and value of goods He
must also try to trace the owner of the goods. When he finds the lawful owner, he must ©i”
the goods to the owner. If he has spent some money on the maintenance of goods o "
trying to find the owner, he is legally entitied to be reimbursed for such expense. Til the 27
of goods is found, the right of possession will rest in the finder and he can retain the 9°°d’h_
hic own. If the owner of goods does not pay the finder the expense incurred by him ©°
maintenance of goods or trying to find the owner, the finder may refuse to hand over the i
to the owner, but he cannot sue the owner for reimbursement of the expense incurred by
If the expense of the finder is two-thirds of the cost of goods, and the goods are likely
spoiled if they are kept on longer, the finder has the right to sell them if the lawful ownef "
to reimburse him for the expense incurred, or if the owner is yet not found. o

Here, there is no contract between the finder of the goods and their DW““"C:;,Q
circumstances establish a relationship between the two which is almost tantamount 10 2

- B

n's wife,
nse for i,

h'i i
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a Eﬂm«ﬂ& J__ _BE.E.___ o note hem that
breach, and consequent brogation ' O the damage doe agorieved
B%BEE:E&MEFELQSE_E.UHEI Ewl___ﬁ._&_n Py
7 i —.E.ﬂ E&*ﬁwﬂn a —g : e
Wﬁ”ﬂnﬂﬂ”ﬂﬁ m_“ rise to rights and obligations. When the D_E_mmmca

eq porty
\ama&E Available to Aggrieved Party

L. Mposed upon the
| undes __M_ ,m@g.u ﬂwﬂ 2005, but dogs ot perform his Promise og __”..,Jcnw_mr?_ﬁn at Rs Sﬁ
have been performed, the coniract terminates. A contract is discharged Only by ?._S_.MM_" at As. umzﬂn a__.mn___.“ N.au”“ | May e R, 55 Per fure, then B js Ssﬁ_:hdhﬂisﬁu,
obligations. On the other hand, if 2 E:.:.E a contract does not m.m..maaﬂ his ogm&.,a._._, (3) Claim for ..-___-..FE_H_.. sue ._Fq such- damaggs, demages
_ expressly refuses o perform the contract, :.m_do::_m to what is called breach o Saf...__ and implies payment fo o oy q_.u._l._f Quantum mep literally meane 'as much 2 earned
In the case of a breach of contract, the party who does ndt, or n&..ﬁmnﬁua_ﬂa ! been no breach of contract Ef”hﬁﬁ.. ﬂ:@l&u?@iﬂ&a!ﬁﬂdﬁu ad thews
i #gations 1 celled the defaulting party whereas the other pany s the aggriey " supples some goods 1 i
1 |

! aﬂrﬁ:&gﬂﬁnmﬂafﬂagu_ﬁ:
When & party o a contract commits a breach of contract, the other party cap ke ) compensation for such ¥ s
of some remedies that the law provides. The remedies available o the 8 service, which

aggrieved pay, i what would be such
of breach of contract are as under

(1) Exoneration: When one party 10 a contract refuses or faiks 1o perform, ie . -%S:ﬁﬁuﬁ:&w:i!ﬁ:uu to be adequately compensated for an obligation performed _5.“__-..
3 breach of contract. the aagrieved party can assume the contract to ferminate, regieg 4 b case of a

. ﬂa.,_.._gm:unn:qn:nuE?m??gérg_igry{.ﬂuﬂé.h
contrect and is exempted from further performance. For example, Mchan makes contr | its completion, B abrogates fhe contiact &
sell certain goods to Schan for Rs. 10,000, and Sochan promises o make the paymen 5|
delivery. i Mohan refuses to deliver the goods at the promised time, Sohan can assums & damages,
contract |o terminate. In this case, he is freed from his commitment to pay Rs. 10,000, But f a contract is made

&Ea&_:ﬂ#mgsfiﬂﬁngmﬂu
z . . " 83?5&.&59&.&1&%?;33%&.?3&6? job cannot claim
mnn_ﬂ.mn:!Hz_jiongﬂmﬂﬁ_s_.m_Euwﬁ?ﬁﬁwnﬂuaﬂﬂﬁﬂuﬁn_ﬁs% 1 be paid tor The ‘s fruch a. o ys o s Bikidid oo s

e the sgerieved party cannot rescind the contract Egnnrcﬁgirﬂgﬂcnvﬁ&_ifﬁﬁpgflﬂg
Eﬁﬂncﬂesiﬂﬁwc_n_;ﬂgn&s&i?gﬂni? builder s to receive

i . i _._uru.coqﬁrﬁnmigﬁanun_uﬁﬂﬁagi
contract. For example, if Ramesh buys some 62 8 specified payment as and when
i d builder is entied io such
the  company's prospectus contains false information, and makes a profit by & the _E__”_m_..m. the principle of quantum merit is operative, and the en
some of them. he cannot later rescind the contract and be excnerated. unﬁ.__n_..

; 2 mﬂ?gagggasggﬁxruﬂﬂﬂi“&?gﬁnﬁiné
(b6} When the contract is not divisible, the oggrieved party cannot rescined one in the sense that it Is possible to estimate the value of the part that has been executed. It is
e EQE:EE?S:E#S;EE?EEEE?%E_EEE.

(a) When the aggrieved party who wanis to be exonerated from the contract hes 5
his express or taci confirmation 1o the




I
der the la _

for ._uﬂw_._ﬂbﬂ_. un W of
gotitied © Eﬂ_ﬁ o publisher. After having .._.hngf #
i cannat claim to be Paid " by |
o this G5 b, |
the case of a breach of |

L] ._j

he party in breach can be lawiully _n_wm___c b |
ﬁ._.y_m js a direction by the court | Oung
L

ords:
@f F_u_nn_ D_. !
nal €0 wed BT e |
R " e agdreive

I
_
ty. For example, A is locking 1 |
acts with the owner B 15 wj_‘o. i _
amaages from B for such iy, he §

- n_-r_m _u_” . i g s
parform™ ity for Ts%_, g 11005 ] b.um damages will not enable A ig __E_.ﬁ :

A can appeal to the COUM oy i
L

. hia court when the court feels that
. discreltion of : n&.&ﬁ
e afic ﬂuluaﬂwsan ot 104 fhare is Tot other _ﬂ.:_m.n.__..u for the agrieved pary tha, i, _.
Gpect medy becau® ™ been defined in the Specific Relief Act _.s_r__ I
!

ot an adeqeRtE I s have

ﬁhﬁﬂh._nﬁ of the Bnﬁ@n_rmm_‘ﬁznmeo_“._m? o specific performance of EE“D%OMHW?WU:J damag,

(e wﬁmﬁ,“mumué _Ham.. adequale emedy. Specific performance icable in eag,
de o

e 7ot 2] servicd eans of claiming specific peretyyy, |

for injunction: An injuncticn is @

{5y Claim . ining & party tromn doing what he has promised ng
wiere such auan::“.uanwn HE._WJ:M“HM that restrains 3 party from doing something. For gﬁw .
_u__u.._._m_.m__,_.w.u..%_m___.__.__.aw il perforrl fwice & week in a theatre for ._.ED manths, and o |
A s @ Singer Euﬂ.ﬁ. theatre in town during this period. After the fifth night, she is absen: Ty _
Emnﬁa__wm.ﬂéﬁﬁﬁ s gniitied to damages from A in this cese and, though he cannot enfor

T E.___.D‘.._.g the court thal prevents A g "

orm in his theatre, he can get an injunction
in any oiher theatre, In the case of Warner Bros. vs. Nelson, a film act

for a year, and for no other producer. During the year, i
that she could be resirained by injuncio

her 10 pe
performing
1o an eclusively for Warner Bros

contradded o act for another producer, [f was held
Irom doing s2 g

£] Assessément of Damages

= _..s._.mq Hw_na is a breach of contract and the aggrieved party sues for damages, the quesfin |
- Hm_”. uman "ﬂﬁ court is how fo assess the damages fu be paid to the aggrieved pan

a,_d _ﬁm"._g._ 1__ ”_e“”qa_,.% _H.Wﬂwmﬂ for the breach of contract is to put the aggrieved parly m |

e nm_ =q.53 had been no breach of contract.
e Tosad hm : MMMEM_.F”_R um_.“wwmu the case of Hadley vs., Baxendale & &
; .@H_.Eﬁ: i BAr & etailed plainati

assomment of damages. 1 . _ explaination of the rules ning he

S e eV s sl ) et i

et the mmmemiEackiper fls Gregivies. T delivered the shaft to Baxendale to get it rep®

was dolaved beyond 3 Rmuo:wﬂ“n”ﬁww the meglect of Baxendable, the delivery of the et
_EaI&_n%ma_:Eﬂuﬁ_ﬂu.oﬂ.n_n.:mﬂman_rgw

e ——
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jhere was no breach on the part of Bexedale, and Hadley was put 10 loss
{he expernses incurred and damages
Ibi.__m.u_.¢ clairm
of contract and
rmed for the

for

, peen
e _.Tm&_.nr. filed a clalm aganst Baxendale for

| suffered because of the mill being idle. The cour accepted
had undergone because these had resulted from the breach
< damages. but il refused to accept Hadley's claim 10 be reimbu
he would have earned if the mill was no idie) because of the reason
direct and remote It held that such claim was only alid if the other party
on that delay in the deiivery of shaft would entail a loss 1© the mill

Justice Alderson observed that “where two parties have made 2 ﬁﬁ_..::n“
has broken, the damages which the other party ought 19 receive In respec

n
t should be such as may fairly and reasonably be considered as arisi N
the contemplalion ol bot

i Sections

e penses he

15 Ccase,
of them
nro_“”_nvn: af contrac 4 .
of 8¢ or such 2s may seasonably be supposed lo have been in
he time they made the contract "damages that constitute the basis ©
the Indian Confracl Act. The rules given in these sections are
of a breach of contract, the aggrieved party Is entitled to such darmages:
naturally from such breach, and

i f
the knowledge of the parties as being payable in breach ©

(a) that arise

() that were in
pontrasl- ) .
2 Such compensation 18 hot to be :
Eﬂm.uwm by reasen of the breach. (Section = MH )

(3) In estimating the loss or damage arising from the breach of contract, the means W _Wm
%ﬁnﬁcﬂﬂmﬂﬁcim the inconvenience caused by the non-performance of the contract must

taken nto account.

When a party suffers a
and use his intelligence and ability,
—duce such loss, he may not be entilied to daim the damages
Consider an example. A makes 2 contract with B to buy cotton for his mill. B is unsuccessful
in delivering cofton. A <hould nat let his mill te idle and try to procure cotion from somebody
glse. If he has to pay a higher price for catton, he should sue B and claim the difference
between the market price and the contract price of cotton that B had contracted fo supply. He
should not keep the mill idle and thereby increase his loss.

(4) If the terms of a confract define ihe amount of damages to be paid in case of
hreach of confract, the aggrieved party is entitled only to a reasonable amount of damages which
does not exceed the amoumnt mentioned in the contract. But in a bail bond ar recognizance. the
total amount needs to be depasited. For example. if A gives a bend in a court fo appear
before it on a fixed date, and promises to pay Rs. 5.000 if he does not. he is liable to pay
the full amount in case of default (Section 74).

The ameunt of ‘reasonable’ damages is decided by the court

(5) Damages can be of different types: Like ordinary damages. special damages.
“._mﬁ..mmﬁ for loss of reputation, nominal damages, etc Different situations call for different rules
or enforcing such damages.

the ewvent of

given for any remote of indirect loss OF damaae

loss because of breach of contract. he should explore all possibilities.

io yeduce such damage. If the party makes no attempt 1o
to the extent of the loss incurred.
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@ Kinds/Types of Damages

i ble :
The .-.G:.ﬂ_n..___—._.m are the kinds of n_mqﬂﬂﬁ.m. Payal o qT_m. ﬂmg._m.f_mﬂ ﬂm_..ﬂ.t.
P 07
' ; d) The
3. Examplary or Vindictive Damages ﬂ_m__u,.au_nn_.«msﬁ 18 the oy N__s__ﬂg e &
4. Nominz] Demoges catlle fair is going 44 gnc ith 3 Failury i Pevailng ity
5. Liquated Damages and Penally the catlle fai. If the | Hf hﬂzm 350 info i ® o, okl . i
L] ;
6. Interest as Damages delivery is delayed, B j o\ Eaﬁ:sf.a__ﬁegcf#iﬁe&ssfa
. Eﬂ_agnﬂawﬁimgﬂnvﬁ_&:uﬁnn_cﬁffuﬁ?&fu - __ul“_.“.uﬂﬁ
BE b, Fecial i
__Emun..aﬂl-_..-s qﬁ&!ﬁnﬁ?q avw&;ﬂ_.;sgnprn
i credibily o o <Hve Dagy "IN the catte 1y
in the loss o credibility o 3 Party ang Bgey: maHnEdE i b
.n_mamnmum:n_?mawﬂ..maag :ﬁcr_i.&.uaﬁu of 2 contract may esy
I damages are noj enough com .m_..onr. In g, .,..._.5.._.&."____..3m tior, The PRIY'S goodud]
Exemplary | b %bﬁﬁcﬂﬂuﬁé&a vﬂ_.uu_ﬁ_ams__._m_n&& ..mm#oﬂ.i_ner?iﬂl__.ﬁe
%ﬂzﬂ.ﬂ— D U“__..::Wﬂmm .u___.n._uu.u._bun i5 not nﬂ._n.unoan“__”“m Mipass gﬂ””ﬂﬂ ”-nﬁi damage suffgred
| mmages ol terminated without any yp: " B 2 pangy Aultgr

\

On breach of promise to
mamy or breach of promise

Valid PN, 1 ca be Ruth “ontmact, and
meesured in terms of m i “ i A greal ¥
defaulter that might mﬂ?ﬁc—”u Stuch cases, fhe damage @nnat by

Bank dishonay,

ring a chegyg

# & pemon's bank
dameged cheque iasyeq by him, the Persen |psses his
_:Egaﬂg.?gﬂﬁg
f / when there js 2 balance in _ In the case of g mnm _".__-B__n_ﬂ nuu_”_mﬁ for hurting » Pemson's reputation
¥ that is an emotional shock the customer’s Accoung, contract net only u.au_.ﬁ..?_ﬂlsu . m_y.r..mism ia” opmed that breach of a maTiage
| ,r for the purchase of goods Ty 1 Taking ermangements for |
4 (1} General Damages: When a contract is
| by the aggrieved :

Beridet who is locking
there = & gocial demage 1o the gidl's
and the aggrieved Party i EE.FN ___m.._u.:uwﬁwc.-._ Therefore nxmw._ﬁn.. n_.E...E_nnw e not an adequate compersation for such loss. 5
on_ﬂu_mnoamnnn:nmnmﬁm?ﬁnnr and arg ﬁ_pgf_ _.__gﬂmapanrerna:snai!na;__sﬂr&?;ugafﬂw.n&ﬂ;
n mind the circumstance prevailing at the time of breach: I Sseessed b, cheque unpaid, even when there (s enoush money in the aceoynt holder's balance, for no valid
reach; later circumstance which _. ason, the bark is lishig in
the measure of such damages, are not taken inio aceount. Tigh! Mmﬂnﬁmsc Wt ey o hﬂﬁwﬂ Wﬁ_mufwuﬂﬁ the trader loses his ereciibilty n rade
: For example, 4 makes a confract i procure 30 bags of wheat from B On the sy In the case of Broome e Cassell and Co, an author wiote 2 defamatory aticle about
delivery, B faik o deliver and A has 10 procure the wheat from the OPen marke where X & known naval officer, which was putlished in & book, The afficer fled 2 suit against the author
to pay Rs. 200 more than he would have paid o B for the quantity of wheat. The jog _ru and the publisher. and the learneg iudge held that the plaintff was enfifled 1 exemplary damages
200 s a general loss and A is entitled to elaim the same from B - k| besides the ordinary damages,
(2) Special Damages: A |oss that arises gut of special circumstances . The chjective of exemplary or virdidive damages is ot enly io compensate the aggrieved
me of breach of contract fs cajled special damages, and includes damagas mﬂwﬁwﬂ party, it is ako to punish the defaulter
e 3 fiom the breach of contract. Spaers damages can be claimed only if they may masn (4) Nominal Damages: When the agwrieved party hes net in fact sufered any los by
be supposed to have been in the contemplatinn of the parties at the time of miaking the eoniy reason of the breach of contradt, the damaged recavershle by ._.E._ == :1_._._5&__. Le. very uﬂ
25 the probable esull of the breach of contract, and i has heen agreed that sueh dume Such damages are a recognition by the court of the right of the aggrieved party aaﬂm. ¢
EEE.E Pavable by the defauliing party. The fallowing are the situations in which the m%_ damages, and -a warning to the defaulting party that It has Baé_i & breach of co e
Pary s entitled 1o such damages. (5) Liquidated Damages and Penalty: At times, the parties to & contrect agpee.
(2) Special damages €an be claimed only if there is a special losg to the aggrieved pay |
(b} Both the parties fo the contract
o such Jose:

nsibie B the
i the event of & breach of the contract. the party respo

M..Eun_..uuu:u Fﬁ:?.m Enn_ﬂ”__nw _&ﬂa__umn_ﬂn m_._“._ as damages (0 the other party Such payment may amoint
o elther liquidated damages or penalty

are in the know of the spacial circumsiances leadny.
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Liquidated Damag®

N L
amount which 5 & 0, "0
result of the breach. SV

of the amount not
The court car :
a contrect. THe 500 © 4 the

: Whe
___n:_uu__.u aﬂﬂ:ﬂng
__=onmmc_.,a

likely

ted to the damages .
n&wﬂ_.%aao:wic mare, .u_._."_ F_m
,_.:nnounaﬂéﬁ the night 12

The parties to & conirac
In case of bread
ihe contract is in o

and allows such amoun
amount mentioned is dispro

payment to the aqarieved ua%m: 4 contract is a liquidated damage or a

Whether the amounl specified

G ining the circumsianc
the court after &AM AAY T e taken as penalty

demages in the confract cou

such amount is disporiionate 10 . .
The amount of penaly is a waming of serious consequences of a =,

damages are an estimation of the likely loss. In case of breach of contract, the criteria o ey

8s _,a__E.mE

whether the amount mentioned

il is %us_mﬁﬁa_w__ the same as would

peach, *
to be ca

contract, if the cou

nt to be pai
pottionat2

me of m

called liquidate

gl uliing party to the aggrieved pa,
that 15 v&._na_w E_Mnomnwmmnﬁ. ase the amount of such n_E:“Mnm
s +f making contract. & sum which is d . N
the breach of contract is fixed by the parfjes o fo;ﬂm 4
uch sum is called ._umam_e. ._._:”. amount g
ssed to the agarieved party in case of a ﬂ“._a_cr___."
th a view to ensuring =..m performanca
reduce of amount of ﬂmum_e___ it feels it s |,
wards ‘penalty’ or ‘liquidated damagee : _
 fods that what has been descrog o,
does not interfere In the Payment of w_..wm_.._mﬁ_ﬁ

Court Fm_ma_a».vmu.” “

ma

fined wi

only ©

the actual loss.

in & confract is liquidated damages or penalty s
If the amount is reascnably related to the likely loss to a party in case of

be the loss when the contract js Hm:ﬂ_:w%n
taken to be ‘liquidated damages’. But if it is not related to the likely loss i e o
breach of confract, and is meant to frighten or infimidate the offending PaMY o tha;

aking a contract, if the partjo.

ssessment of the probable loss _ .
ne pre d damages. In other anmmu Might m._d__ Iy

d as a penaliv. On the other hand, if the
to the actual loss, and is, in fact, a Penaly, ; they

i the amount which it feels is justified i, the n _ﬂ a
in
e of the case. An amount that is describe
at the discretion of the ¢q

Ares

._:mm
at fhy

_um:m_.w_-mn_
d a
..—._.nvq__

performs the contract because of fear or intimidation, the amount would be taken g e
The Indian law makes no distinction between liquidated damages and peng Pergy, |

Io Section 74, the law permils only a ‘reasonable compensation' which can, |

of the
"reasonah

ey b |
b, |

i

id 1ot |
n_.—.a_..__._wﬁ
il

o |

ot
e

vent of , |

the ey
__u_.neoa“s “

n
the amount mentioned in the contract 3 + Sl
& Difference between Liquidated Damages and Penalty
The differences between the two are as under !
| Basis_of Difference Liguidated Damages Penalty |
1. Obyect The object s to save the aggrieved | The object is to intimidate gy
party from loss in case of a breach promisor o perform his Fromis |
—_— o centract, under the contract. “
i nl The amcunt & apprexim ately the | The amount is much more __ﬂ.
same as would be tha loss to the Smmx_unnﬁm—aam_nﬁ__mwmﬁla_.
aggrieved party In case of a breach | party. _
.I,..u.lmﬂ”_._ of conlract,
. Right of Cour The & 1]
ourt does not have tha right | Th |
_|I|I|.|II||.|.|.||||__DE.”€3_=._&& ; muucﬁrﬂuﬁ_..nnﬁﬂﬁiﬁ_.

——=— e amaoun]

the amount.

b’

(6) Interest 85 Damage,, When

123
; a ?
.,__u_.__m__mn date, is the pary liable 1 Party 15 , Contracy g
het @ 7 anl | : D pay dam B3 ot make & payment o
Hs s an import Issue in the case of i _nmnm in the form of iy Baymerit on
$ th of ¢ ' IerEl on the amouni?

{ contract tha eéiending pary is liable 44 “ontract: Normally

& Pay in Y oin the mse of braach
(a) When the date of " Y Inlerest i b lollowirig situation:
Y is ot m_umﬁ_m,:_n.n_. f0 Intesa Byment Is npt fixed: Wh . 0 situalions
cag:ﬁﬂ in the contract that the pa i Claimed ag _LH..‘ en the date af payment of an
ag®®" il be chargeable on the YNl s (0 be maq, by a Q.Wmﬁu om the- party. Bal ' 4t &
:._EEM”E" allows 2 reasonahle Bﬁw_._.__n“.._:__ oy 3 n_mr._._._.mn_ E___.q.ﬂ.w_._snma .._hu_a. e
The The Ol Interest in g0 VRIS has o be made with interest
of interest. court 2l50  reserygs oo tases, which 5 appro; o (i prisid
ple . the right o PPresamate, 1o the markel
oo high- 3 reduce the rate of interest if it feels it s

{b) Interest m.o...: the date of Dbl i
an a uﬁﬂh-”_.mﬁ rate ﬂ_ﬂ _ﬂﬁnﬁq Wﬂ.ﬂ_ it is nmg@&h”rn”_l_ an amount % “um.w._w_._n_r.m ._.-.__\“ a cerlain date

ade by that date. the interest will pe o < i € partes that, in case the payment is not
“Qﬂ the date of default and not igher r2le, such higher rate of interest is payable

_33 .-
reasonable. it is treated a5 liquidated H date of agrecment. 1f the increased rele of interest
i meges and the court does not intervene But if the

rate of interest 15 too high, er even jf the d ! ¢
the date of the agreement, it is deemrag Emﬁ:: rale is reasonable but is being charged from

reduce it @ penalty and the count reserves the nght to

1 us say the inte ;
Le s nm_._ﬂ_.n,ﬁnmww being charged a: 60 per cent instead of 12 per cent The cour
can say not g ﬂﬂguﬁﬂum rale and .__mk another _.n.—_.r.ﬂ._. rate of interest
(c) Payment of compound interesi: .

@ bﬂ. _-__n Same rate as simple interest: A stipulation for payment of compound
interest on lailure to pay smple interest et the same rate as payable on the prnnoipal 5 valid
because it is not a penalty under Sertion 74

m:._u At .MH _.M_”_E q_““ EE“. simple interest: A sipulation fer payment of compound
interest at a gner of simple interest (s deemed 1o b
b o e s sl o 5 d to be a penalty and can be

:-.: mn_uu.nu on rafe of interest: When the parties have agreed on 2 lower rate of
interest .;, there is no default in payment, and a default in pavment accurs, a higher rate of
interest i= not n__nmﬂ.ywm to be a penalty. For example, Ram and Shyam make a contract that if
mma keeps on paying interest on the due date, the rate of interest will be 12 per cent, but will
be increased to 18 per cenl in case of a default in payment. The higher rate of interest in case
of default will be deemed to be a valid increase, and not a penalty.

€ Is High Rate of Interest Always a Penalty?

It is beyond the jurisdiclion of the court to dictate as to what agreements can be made
between the parties. The court does not have the right to change or intervene in the fixation
of rates of interest between the perties fo a contract. But the law stipulates that

(i) A party is not subjected to undue pressure,

(i) The courts are saftisfied that the rate of interest is not so high as to be considered a
penalty,

(iii) The rate ol interest can be changed to give justice to the parties.

{iv) The rate of interest is not unreasonable under the Loan Act, 1918
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15

CONTRACTS OF INDEM-
NITY AND GUARANTEE

n 1
ﬁcﬁ}nc; of Indemnity—an Introduction

According to Section 124 of the Indian Conftract Act, “A contract by which one party
promises to save the other from loss caused to him by the conduct of the promisor himself, or
by the conduct of any other person, Is called a coniract of indemnity.”

Example (i)—Amit contracts with Rajesh that he will ‘indemnify’ Rajesh against the

' consequences of proceedings which Rahul may take against Rajesh. If Rajesh has to pay Rs.
20,000 as a consequence of such proceedings, Amit will have to pay that amount because he

- has promised to indemnify Rajesh.

- Example (ii)—B makes a contract, o sell 2 horse to C. A wants fo buy the horse and
poposes that B sell the horse to him and, if C resorts to legal proceedings against B, he (A)

* wil be responsible for any damages that might have to be paid by B. What A Is proposing Is

! a contract of indemnity that indemnifies B against any loss that he might suffer because of

| proceeding against him by C.

I
E The person who promises to
the person who is so protechad is called the Indem

Esse the Contract of Indemnity
Then::i?:zio: faf a ‘contract of indemnity’ in Section 124 of the Indian Contract Act makes

. it clear that besides having the basic elements of a normal contract, a contract of indemnity

must have the following two elements:
1. The indemnifier expressly promises 10 indemnify the indemnity holder.

._ 2. The promise is 1o protect the indemnity holder against loss that could be the result of

- act on the part of the promisor (ie. the indemnifier) or 1 third party. :

If we examine it closely, we find that the definition of ‘contract of indetnniw as given In

the Indian Contract Act s, not oxhaustive because it only includes an express ' promise fo indemnify

| 2ingt |oss caused by the €0 nduct of the promisor himself or by the conduct of any third party.
B 0o6s ot inciude coses wheie the loss is because of the conduct of promisee himsell or from

protect another from a loss is called the indemmifier, and
nity holder.




W

i
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Aol of g Nt jndemnifier -
ond e €t In the e Gajanan Mgy, D \\ jghts of e indemnifier indemnifies an indemnity-hokder, he has some rights on the indemnified.
126 g PO oot @ , High Court obserye N R when t of
et " galy 8 0 1 he BomO d thy o W heft & ntract Act is silent on the rights of the indemnifier but, as per the provisions

¢ of £ ] d - :
el 2 jﬁt.ei,.zn chad® o taw of indamnity and should apg) th .H.._._N.Eﬁ_ﬂ“p " d various court verdicts, the rights of the indemnifier are analogous to the rights

an f inde™ jce M= us oD ice Chagla, the .

. thg I © Jushic ustive ing 1o Justice » 1€ prom %, AAion " der:

o ,,_.”_1_! :-H_I..mn as 1ot axhi® does- pccording cvent because, only in E_wf 5y, mn::ﬂ?&? which are as {Ineer L . s the Tights

More o the Corwat A% Engish _m__._.,_cﬁ caused Y any o law, @ contact of | at Chg of @ AN indemnifier, after he has paid the damages under an indemnity, regains 4 £t
L ot %ﬁiﬁg%%r% o™ © o the ot : i Eng rarm o loss caused P_u._igs__w” h Jelegated to the indemnified. But he gels these rights only after he hes paid the €2 ' _
ed iy the .un....cﬂ_._waF u rsn ram ot T reg g nd

L Hn_naa_f,aﬂauﬂ be VT e another perso” . This definition covers the it . he = aat before: ) 3 : : okt to sue third
cortoc® O T g promise D ance of the w_”.s__r conduct of any person. This Hﬂqﬂ: 070 ™ f the indemnifier has indemaified the indemnity holder, he gets the righ

"+ behall of the indemnified.
es

English law in respect of ; t of
nﬁﬂuﬂa accident® sﬂnﬂﬂ inis reesen 12t the. Ecdl gmaa_w” ! g, If the indemnified sulfers any damages which are mot covered by the confrac
by €2 s s0Pe % lied " " he indemnifier is not bound by law to pay such damages.
much widet in in India. o may be express or implied. An €Press - gemnitys t i ; _ : of the damages he
the cours of indemnity amolietd g p P indemnifier is entitled to sue third parties only to the extent
folowed yrects, 8 ot other hand, an impie contract is appar,, 5 B ADE
Like other oo itten, On 1ne

mnn_cu«E}w__._.ﬁ_umﬁunna_m.m:

fm ._m to the indemnified.
ample, 0 i ablicati ) IFH hm., pe
o5 of 1he 258 far X ip _n.__. parties, and the obligations arising ¢ .

nt of Indemnifier’s Liability

: {ationshi pmmence oo S . af ﬁu“_._.-.:umqﬁ.m_._.__ﬁ...__ of
the circumsiart ferred from the pelation incipal for all lawhull acts done on his fpg. . | gon 125 of the Indian Confract Act does not specify the E.:m. : : :
coniract mey & wﬁan Em ndemnified 0¥ the. pAi; _E_..n.&_,. : nww:na_mm ¢'s liability. Different High Courts have made differing observations E...n_ given n,ME_.M_._
For example. 21 & fhe 5" Madras, Allahabad and Patna High Courts have held that the indemnity- older

i i Ha.
Nt mwn,mih“amaﬂmﬁﬂ ﬁawﬂﬁﬂ,ﬂf MHH.EGM_H: indemity as has been promised o him when he is called UMEFH.H%”W,H
. el Ind i P inst which he has been indemnified. In gther words, the |
| the essential element> of st 9 cssential elements is lacking, it cannof ke act or 1o pay demmagem: S 07 ; e m to Ankur
Foesart, 0 legal et ec. 1 & ﬂﬂsgm_,ﬂm consent and valid object is not Egur“ ctligation s concurrant with Indemelt i e mﬂu%@mﬁﬂ%ﬁh M_W_Hm_miﬁ of the
a contact A contract of indemnty him Re. 200 as an indemnity against the conseq, to auclion, and Ankur asks Sac r indemnity i ha is 5 er—he need not
im the money from A . Ankur is entitled to caim damages as soon as he is sued by the own
ke e Fis. 500, hs cannot lawully clim ¥ e kes the payment of such damages.
vﬂnmuﬁ s U?_S_mﬂ o sgin 48 :._m.mm whﬂwwm and N High Courts have given contrary verdicts. The couris
o, Indem i T e av, agpur Fig u ;
m.\sx _u_.mﬂn_._.ﬁ: 195 eovers the mighs of an indemrity helder. According to a._ﬁ.mﬂ.!a__m“u have _.WM_M_ _WTM._ ?ﬂ indemnifier’s n&_ﬁusa: arises only when the indemnnity-holder has actually
. darnnity holder (or indemnified) is entilled to rRCOVET the following from the proméaoe performed  his obligation. In other words. an indemnity is only a reimbursement of the loss
1) Dameges: Which the indemrity-hoider may be compelled 1o pay in any sl Dbl o iorgd by the indemnity-holder.
the promise to indemnify appiies. . i Of the two schools of thought, the first is akin to the English interpretation. In the case
(2) Cost of litigation: Which the indemnified may have 10 incur in bringing or deferdiil - poher ve. Levis, the court observed that if a person expressly indemnifies somebody, and
such suits. Bul the indemified is entiled such cost when he has acled with foredight &) e s filed in a court of law. then the indemnity-holder can ask the indernnifier to protect
prudent man weauld under similar clrcumstandces Besides, the indemnity-holder must acl & p bim. 1f the indemnifier does not do so, the holder of the indemnity is entitled to make a
the inelruction of the indemnifier, failing which he ceases to have the right to indemnity settlemnent on. his own Eﬂﬁ and later sue the indemnifler under the contract of indemnity. .Justice
(3) Sums paid under the conditions of compromise: Which Include all sums whe Chagla made a similar observation in the case of Ganjan vs. Moreshwar when he said that
the indemnified hes pald under the terms of comprise of any suit related to the promis o “if the Indemniffed has incurred a liabiliy, —ond that liability is absolute, he is entitled to call
indemrity, provided he has “cted according to the wishes of the indemnifier and acted =)  upon the indemnifier to save him from that fiabiiity and pay it off"- dustice Backley has a
sane and prudent person would under similar droumstances, and the compromise is made i} aitical comment-about this in the words: “Indemnity is not given by repayment after payment.
the consent of the indemnifier Indgmnity requires fhal (he party to be indemnified shall never be called upon to pay.”
.Q« tract of Guarantee i
Aceording to Section 126 of the Indian Contract Act. A contract of guarantee is g contract
to perform the promise, or discharge the liability, of a third person in cose of his default.”

._.: fact, & contract of indemni

:&n_.:qﬂ_.h .“_,nﬂn.:u zdnws_f.__o_nﬁ has these rights only if he has not violated any condifion of nm
and hes acted in good faith and like a normal and intelligent person.

|
|
._
!
o
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s - s |
guaraniee is called the - Liability of the (ndemmnifier is | Liability of suretyis !nh:w_”mwr:ﬂ ol
ives the _ ; Flurgy, il rse only in case
e who 8% is called the ‘principal g "W,y 4 Lo primary. it i e
o is & ' The conl the debtor s |
|28 L “?:.E uc.._.unz led the epeditor - B _...ﬂﬂ N by & - i ™ - ) Tnere ore three contracis: |
y ol QT it 1€ 2 e el arantee Can or the %o0g Oy "t Contracts ee s onh/ one contrac— rincipal debior
_=u-iﬁiu.\s.:rﬁn“.=ﬁmr__m_cn_.._ sqaﬂm_.}ﬂ._ﬂwn:muﬂa%h 8_...’,“_ ._.".7._._%5_...__ benween the indemnifier and the Iudﬁ?ﬂ“ﬂm_iﬂ
ct . qunral® T o in n A ; A ! o
person :Maﬂ?ﬁ_. __._.m__”u:hw..._ it w%ﬂa& af ma.u.__uuu“__ the amount within a c@#?ﬁ_”mi indemnity hoider, o HME.. the creditor and the
o Hish e N
ﬁh_unﬁﬁn.,m.:&mw_ﬁs s loan _u_.—._._.m..u_._ﬁ__.i_w Fﬁ:-&dﬂbnﬂ:gﬂﬂmgﬁf. ety §m'
it s it of nu_.ﬁﬁr-w ¢ nn.ﬂ..n.nhﬂ_ E ntract between
w party, " dcpi C. and gual Al 10 B. Ths . = _iﬂﬁmn-“ and the surly _
3 7 d the st
H.,.._ RS Eﬁﬁ..ﬂ oy 108 nau,“.?nn, f m_._.n.!. a.”n Lorantee 8150 Must have all g, - AN = : o I-m:i_w.m_ln.mvsrw  and  includes
ot A TV ot 8 €O 0 contt o the following e the esseniy o, | =i Scope is lmited ond does mot | Scope B Vi .
Easantial Ele seract Of e ing 1 Seetion | 6 ScoPe | include contracts of quaraniee. | contmcts o8 S casgone 10
Lilee 10 v..-”— aiﬂ_unn i at least three ﬂ.ﬂuﬁﬂIﬂﬂ—F | | HE= e e The contract is & security against The confract 15 o AN
alements ."_L,_ga” quarende- o can o pe betweenl Piingg, | |7 Natre loss n.!_..“on 4 receive 8NV
of 9 VORMY rract of quarant ¢ to be valid. T Indemnilier  receives a | Surety dges The only
=8 J._..M__E. js ossential for 8 o debtor makes a def 8 Consideralich consideration  from  the _no....n_...__n-_.u_:u_ﬁ.n tha surety is the |
detiter %m."_ % onsent of all gores - anly when the principel " h &{ | indemnity-holder 2t the beginning Einninnsa__m“._: of the principal
M_. e O ¥ " E.-.AFJ. u %._Uﬂ. | g
q The swel/s 3__@._“_9; does not repay n cannct be an implied of ‘the ‘contract. deblo. —
3 of hs phligamon—: , oral @f writien. 1t 3 COnimact = e =— discharging a dabt due
fommance anied Gan be 3 debtor does nol  anse, the | Indemnifier cannot swe a third | Surefy, on can sue
P contract of GUAT o of the principal : Sumy b _ ht to Sue sl the principal debtof,
i .“__pia_._auaumsn n__.,_bu.Ee:ouz@wto_.._unE.__r_:m_.._uuﬂ_..mnr_ﬁnpnau_._zwwf" | g Right party for loss in his own pame ””_nuﬂ:n.%& debtor in his own
5 Tl suc 3 2 sureny’s ol debtor in I an behall of the
s 1 o g, T 8 T o il deh e e e i o
o Shp quarar L )
dabtot n .En.n.aﬁ« primary linbility in & contract jor the realisation of a time-bameg ek C e antee Without Knowledge of Principal Debtor ‘ incipal debtor. creditor
of his obligaton ocondary. For example, - ; L Guara niially has three parties to It viz. pnnct o
¥ The linbiliy of the surel ﬂm = and his obligation 0 pay does not arise under the |ay, 1, § A contract of u:mﬂgmu e lor another party without the knowledge and consent
annol il
W the principel .__.w;n._“..a be sued in such case. and surety. .._..._._...H ﬂ#ﬂﬂﬂq@iﬂﬁ:ﬂ# u.ﬁfﬁ”h was given by the Tamil Nadu High Court __n._nﬂ_.—uﬁm ﬂhmm._uﬁ_r..
. surety. [ilowise, £an the other pary: case, A made a contract 1@
: Purpose of Contract of Guarante® tee can be one of the fallowing: (i) fur g of Periamaran Mararkkayar vs. Banians and Co. In this &t by A, C wes act. &
of & contract of guart hich C quaranteed the performance of contra
| Normally, the purpose 5 E__a;u-ﬁﬁuna&mu&noi:ngagan some goods from B, after w qu A p Emﬁiq_._.}n_&u::mn::_ﬁ
| secuilty of a loan given __”_.u__a_”m ') for the Indemnity of a third party from loss resuling b party fo the contract between m:h:m ME_ 5 muﬂ”ﬂ_ }E_._#.mm rt, when giving the verdict
erployee in seTvice contracts. performance of the contract, & e ¢ the express or implied
nayment of o dab can only assume the obligation of performance a
) "Er-__ :._uME-I-j = ence Batween Contracts of Indemnity 0 O Gwan.),hﬁm.”_m_.._” ﬂﬁﬂmﬂwﬁﬂmr"ﬂq E..rn._ only i he does so, can he sue the debtor for the reimbursement
: : T of Guarant reque e re was no contract
ﬁa Besie of Diffareacs Contract of mn ity Contract L] of the amount that he has paid to the aeditor. The court cbserved that the

Surety promises to perlom e
obligation or promize of & %)

party.

Indemnilier promises 10 profect
ihe indemnified sagainst the
consequences of the conduct of

i was, in fact,
1. Funetion of guarantee because there were no three parties in the contract, and the contract

a contract of indemnity between the creditor and surety. The court, therefore, held the contract

the indemnity-holder or a third
party

£ Porlies o the Conbact

There are only twa parties fo the
contract—ihe indemnifier and the
indemnity-haider

There are three parties & & |
contract—the principal debior, &
creditor_and the sumety. :

3 Ohyect

The purpose is & salely from an
uncertan future gvent

The purpase is to assure he obe |
party of the performance o ¥ |

obligation.

woid,
Consideration for Guarantee Contract ,

-y In a coniract of guarantee, it is not essential that there is a consideration ___n:. %H n“ﬂﬂ.ﬁ
According to Section 127 of the Contract Act, :?é.#p. ng done, or promise u.:m....._.ner.mq il
of the principal debtor, may be a sufficient consideration to the surety for .m__ium qu i .w
In ather words, the consideration can be not in terms of a ﬂ:mm_, or oain —a.u the ..u....wa:....m_m..,qr ,_n____
can be in terms of the promisor preventing a loss to the promisee. The ﬂﬂa_n nr-.:ﬂn * n...m..n
such contract is the promisor's willilngness fo undergo a possible loss, or inconvenience ot
benefit of the promisee. The following examples illustrate the point.




| 4
on credit. A is willing ¢,
_ some goods it W do
150 A 1o ol ?HTMM o, C guarantees that it will be dope IMN__ ¢ 131
iunmzxﬂ.ﬁﬁm%%ﬁ.aﬂ%ﬂ:oqﬂaﬁ w&.ﬁmr but the fae, X €, yme of revocation mnzﬁwrma.gsn?

mﬂa?.%ﬁiananu%% amm_inqﬁnﬂmagﬁﬂn. ta the }mf&%?ﬁaaﬁcmﬁgﬁ " the goods which he has received. In this

quarentess IO 0 papon 0T 7 o of help wvers them. Later A reqy cast By Surety’s Death: Accorg: ' C in case of default on the part of B
nﬂ.xﬂ.ﬁ&Jun#._.mx 1.:&2&%?&..&5&3__”25_%__”50% w_m_.ﬁmam:rﬁ_.mnm”wmf @) § any contract E...._.E rding to Section 131, the death of the surety operates, in
has confienet T g oels o€ S5, payment O ase of o default on the oo 3 the uaﬁ:ﬂ:.:ﬂ transactions. The i~ 2 @ Mvocation of 2 continuing guarantee, so far
Examplt = ool oo 0T o B inchse O D L Part of g5 regards ) ety of the sivty for the previous transactions, howeves

e st of  the consideration for A, Ay ~ . In such case, it is not essenial ARV ;
moud M e DO s B et 1 desth, the crodior doss soms o, TPt 1 avere of the suretys death. I, aker
s the proposal BS 8 the St plicable and the surety’s pomars 0" Without knowing that the surety is dead,
.,.lw Guarast®® . slowing NPSS __.ma_naﬂwarwﬂﬁ__ blo i Pert Is not lisble for any transaction after the surety's
! l. ool 8 e which F?ﬂﬂmﬂﬁﬁ:g death. But Ch if contrary 1o it has been agreed to in the contract. In the
?Jw.naﬁﬁkmuuﬁi ,..._M;ﬂaﬁaﬁpam. o | E%a_uﬁm-ﬂ:nﬁ aﬂﬂas.aﬂngaﬂ;sﬁggmzigﬂ
__u.._q”_..n ?&.u..mﬁ@m#% Em“.ﬂmEEEnmqunEﬂmmmcnwaH aqreed . the credilor that the i, sl b wilh ox & speclhes
u. i s qult
]

. When 2 guerantee extencs - 2
.#ﬁgauﬂm w an end with the discharge of a g},

r s of ﬁ._uﬂﬁ ? = i
performance of 2 § . Ao HE. ng B Section 129 of the Indian Contrtact Adt, Wi,

(b} Continuing guarait . i+ i called a confinuing guarantee ™ Sych !
sevies of ransachons. | 3 m_ﬁ_m_sm
& quaraniee exfencs 0 2 P".ua.mﬁﬁuﬂnﬁmwgmwve%mn period and for $DRcfo

. .,. mﬁam-._mﬂm. . ,
Mw_.ﬁ Eﬂhﬂw.“amum.d who is giving such guarantee—i.e. quﬁng _.Eooq_._sﬁﬁm

nsacinn and the duradon specified in the contract- The salient features.of 2 Contingy,
o the ransaction

@Ew...”mm“.w guaraniee 5 valid for 2 series of confinuing transactions Edﬁnmn_ the aﬂﬂﬂ&ﬂ
2z ﬁm_.a.LW Emiis of the guaraniee in TETMS of amount and .na._m.ﬁﬂ._u.m.

(§) Such guarantes is only applicable 10 specific transactions involving a specific amay
of money

() The surety reserves the right io be kept informed about the probable future transag

i} In the sbsence of an agreement io the contrary, the confinuing guarantee lerminatgs
in the svent of death of the guarantor

|
i the surety, ie. the guarantor, so desires, he can specify the period and amount ¢ |

quarantes at the time of gving the guarantee:

&) Revocation or Termination of Continuing Guarantee
A confinuing quaraniee is terminated in the fellowing two ways:

(1) By Notice: According fo Section 130, a continuing guarantee can be revoked by the
surety ES & notice {6 the credilor of such revccation as to future transactions. In the event
of revocation, the surety is not responsible to the creditor for any future transactions, but confinue

o be responsible for all such transactions that h : p
guarantes s received by (he credi ave been done till the notice of revocation

tor. Fo : 4
goods on credit to the extent of R, I example, A gives a continuing guarantee to C lo git

21000 1o B. After a period, A revokes his guarantes. 4

b

n&ﬁm%.ﬁ%«%ﬂ:iﬁ:fﬁﬁ&tggggmﬁmﬁﬂwﬁ%

. i ; by such ise. Acco _
nds to 2 single transaction or gy js bound BY S rding to English law, the knowledge of the creditor about the
" E

.2? E.E&Emﬁﬂni":ﬂ_ﬁﬁqﬂnigwiigﬁ contracts of

mw&n__.—ﬁ#._._?ﬁéwﬁmiﬁﬂggﬁgﬂéggggﬁg
of the contract befween the principal debtor and the creditor. But the surety has the right to be
kept informed by the party for whom he is giving the guaraniee about the duration and amount
of the guarantee. A guarantee becomes invalid in the following situations:

(a) Guarantee obtained by Misrepresentation: According to Section 142, any such
guarantee which is obiained by the creditor, or with his knowledge and concurrence, by
misrepresenting some imperiant part of the contract is invelid. Likewise, i some important
ﬁ relationship between the credilor and the principal debtor is misrepresented by the creditor, or
] with his knowledge and concumence, then the guaraniee of the surety becomes invalid on the
. ground of fraud and misrepresentation.

For example, A appoints B 2s a manager in his firm and tells C that he is being appointed

as an suditor. On that assumption, C gives a quarantes of good conduct of B. C's guarantee,

w in this case, has been obtained by misrepresentation. As a result, C will not be held responsible
. for B's good conduct

(b) Guarantee obtained by Concealment: Under the provision of Section 1437 of the
Indian Contract Act, any such guamniee which is obtained by the ceditor by concealing, or
keeping silent about, some imporiant aspects of the contract is invalid.

For example, A appoinis B as a clerk in his fim for the collection of debts payable to
A. B does not give proper account of collection is some cases, and A demands a guaranize
from B so that he gives a proper account of the debt collected by him. At the instance of A,
C gives a guarantee of good conduct of B. But A does not disclose the past behaviour of B
to A. _qmuﬁﬁnnﬂéagag&gﬁﬂsigfﬁgﬁwg
he was kept in the dark about the previous misappropriation on the part of B.

{c) Guarantee on the Condition of Joining Co-surcties: Aceording to Section 144
&Ennnﬂanbnrignﬁﬂﬁagmﬁizﬁnﬁsrﬁ%aﬂSuSsig?%
that the creditor will not deem it 1o be operative untill another person joins him 8s & co-surely,
such guarantee is Invalid if the other persan does not become & cosurety. In such o case, the

|

|




ent from the principal debtor or the surety. In ot

i tief, that another i
S and I *n__ﬁm_n_ﬂ._ﬂ him, the surety _.MME: ™ d m:n_mswmﬂ_dm the surety without sueing the principal debtor. 1t was observed in __Jw_m“www
on e n_ﬂm person does © e the _m_”,. n%ﬁ___”q:-. ﬂ_un_un_-rnrs ﬁrmn :._M_ creditor need not necessarily file a suit against the _

v \ son % e o n agrees to Joi (ke e the proceedings directly against the surety. .
quarTio® I m_.a..... N_ hae_aﬂﬁ__“a i contrac! Eﬁ&%oﬂu_ﬂ_ Krishan's u”m ther, % m&m..nu: _:M__”E:E of co-surlties: According to Section 132 of Contract Act, when ?-Mo _u“_h”
agree 10 _Eaan__..& of nn_ yimal ._._u_ﬂﬂaa._*% of B | cannot be held respq My & act with 2 third party that implies a specific iability on the part of a thirc P” one
e 800N nnl 1 Veppnd &1 T s cnsen Kame okl 1, a " + one of them will be held liable In case of & default of the other - this
_ be the surety of the other, and the third person is not a party "

ar cl. that
s 90 oty 1 IO o I the prt
¢ ity of of the PrinePd pel dpy,
billly 7' the on the PA mise, the lisbility of the s,
_W. Bafore %au__ﬁﬁ..m__.%s% par his _wﬁ_e Sali ?.aﬁnﬁiﬁ“ef
: i
surely n_”ﬂh___c_, and maks fhe *scondry the ﬂ.“__ﬂﬂa _nlass there has been a am_a._._.;.ﬂ.“f“” .
10 " _-u.wz___.—_._. BTISEs only when the ﬂ.&iﬂ.ﬂ— &.J.ED. F
 falls in his performance, e.g. whe, P
insolvent.

of the gurety 18 €° the nature of the surety's liability. Ace

: E.Hﬁiﬁ with that of the principal debioy, yy,
5 words, the quantum of the surely's obligy,,
that of the principal debtor. nop_ﬂ:_
2 bill of exchange by Mahesh. Mahy
Hari is liable not only for the amount of the 1y

docs nal make the payment. hch may have become due on it. The sumety
3 i _a&n:m_?mnn:qunr?uﬁ:ueg”.
ncipal debtor's liability, the surety's liability is 3:.52_3_
: ..ﬁtmmaﬁqo,ﬁmwm.unbnﬁﬁﬁnnﬁ_ﬁ
tned his liability 1o be Rs. 5,000, he s liable to pay only thal ameunt
hy a surety is sometimes called a fauoure

whateuer may be

dabior,
It I impartant to clarfy hera thet if the cireumstance are such that the principal debty

oot be held resonsible for the discharge of his obligation, it does not imply that the suny
s shsclued of his liskiliy, In other words, if the principal debtor is incapable of making 2
QM:EI@# he is & minor @ Junatic, elc—the contract between him and the creditor &5 vold
and cannot be enforced by law. In such cose, the surety is deemed to be the principal d
It fs. {herelore, clear that in certain siuati ili i sifp
-lgeran T At in ea situation, the liability of the surely is the same as thal d __
" w“u“:hh“%_n__ﬁduhmnmawmnﬂ:gnﬂ with the default of the principal debtor: As
The creditor 15 S_u_:_ s L,E&nwﬁwm:ohwmmeﬂ.qoggnn_ the surety’s liability becomes operaiive.
”_.__.m_”_&ﬁ e prncioel debior pecfoms THEHEHM._.. such nn_u_m: or to explore the possibllties
. When a debl to the creditor ﬂa_._.“. H..EE& Initiating preceedings against te |
Becomes payment, the creditor has the right o |

|

n will not be

atd 271 doemed 10 T o contract, the lability of both towards the third Perse

_u.._n_u_.. then, under the st © , the ity of both low g it
_n_%:un__ d by their mutual contract, even if the third person is in the know ke o loan.
_aﬁ__._a:ﬁm he first WO In other words, it can be said that, when hwo persons jointly . but he
petwee” of them is 2 surety for the other, it does diminish his liability to the credi e paring
and o n use his rights as a surety. For example, A and B make an affidavit 1@ EM . ors
aze_._q nw. has wriften it as a surety for B, C is aware of the existence of the affi m..“_ ¢ il
wherei™ beginning- The fact that A has written as a surely for B and C knows aboul

the wery n for security on the filing of a sult by C against A

a reaso

A surely B SV T o
4 harged ol his liability in the following situations.
G

(1) By aotice of revocation: According to Section 130 of the Indian Con
rantee can be revoked by the surety at any fime with respect to future s

tract Act, 3

t be
that of the princi _ I e of Surety from Liability -
s pal debyy, W@.—u.nﬁ—-ﬁa aid to be discharged when his liability comes to an end. The surety 15

N £ EL.B .
nua“__ww_“mﬁw_ giving a notice 10 the creditor of his intention 1o revoke the guarantee; Wi :
o that, after such notice has been given to the creditor, the surety is not held responsible

of an obligation arising by a specific guamnatee given

implies :
future trAnsacrions. But In case
obligation, the surely can

for anv i .
the surety cannot revoke such obligation. If there is no such

parlien
guarantee by giving a nofice to the creditor. For example,

revcke the
10,000 to B with C being the surety. Here the

ohligation is mot completed.

(2) By sureiy's death: As per Section 131, the death of the surety operates, in the
.bsence of any contract to the confrary, as 2 revocation of the quarantee. The surety's property.
after the surety's death, cannot be subjected to any transaction between the creditor and the
principal debtar after the death ol the surefy.

{3) By variation in the terms of the original contract; According to Section 133,
if there is @ major modification in the terms of the contract without the agreement of the surety,
the surety ls absolved of all responsibility in future contracts. The surety has the right to withdraw
his guamantee even if the modification of the contract goes in his favour. But if the surety has
given an express or implied consent to such vaniation, he is lawfully bound by his commitment
and cannot be absalved of his promise. In the case of Blest vs. Brown, Lord Westbury observed
that *.. you bind him (Le. the surety) to the letter of his engagement. Beyond the proper
interpretation of that engagement, you hove no hold upocn him. If that engagement, be altered
(without the surety’s consent), no matter whether it be altered for his benefit, no matter whether
the alteration be innocently made, ‘the contract is no longer that for which | engaged to be
ﬂﬂmmﬁwmz have put an end to the contract that I guaranteed and my obligation therefore is a
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i debtor: Accarding to Seg
_._n__i_ . :
av__mu—“ ot {hat nullifies the _u_u._mu_.a.“daas y
¢ negkects 1o do some act, that rejg,, N
released from his lability ::a“nf
o construct his _..D:.m_m.—.j. 4 mﬁmﬂ_mﬂ_— b,
in construction. C is the surety §¢s_
Bl
i @_.a:.._u& work. As a result, C i y
required s_._um for cultivation of alimmsiie. st g MM_HM
e waler supply 1o ihe land that mekes it ?Eam.
of such situation will be that B a_ﬁw
sncipal .F-.:n.ﬂ According 0 Section 135 of the _na_.f“
without the consent of the surety, Bt
: | ises p Coty
. sleiiet D ez Eaﬂmc_ H _ﬂ”ﬁE the tme
fhat amounts 19 % "L 1A not to initiat® proceedings anainst the = b,
[iability & hound in the following atuations:

; ; howevar, lawfully
of his obiigatcn. Tha surely & : n S S :
(a] I the crediior makes = contract with @ third pary 1o @ time limit for 4,

v ai the principal debior, the surely's
E.?aﬂshﬁ ah._zmn” M_ﬂmﬂmaﬁ the principal n_n_:ﬁ. or not initialing w_,_w_ other Proceedig
against him, does not abzolve the surely of his liahility. For example, & 15 a deblor of B, i
¢ guaraniees the payment of loan gien © A, I A fails to make the payment and B does 19
nitiate any proceedings againsl A, |t does not absolve C of his lizbility (Section E.___.

(] Where there are co-surelies, and the ceditor releases one of the sureties of fy
sbligation. the Iabiliky of the remaining surelies is not deemed to terminate, nor does the releasy
surety's ahligatian to fhe oo-sureties. For exampls, Ashok, Vinod and Karun are co-surelies fua
loan ol Bs. 500,000 gwen by Shyam to Anil. Shyam later relezses Karun of his liability ma
co-surety, Anit defaults in payment, and Shyam recovers his debt to Anil by proceedings againg

Ashok and Vinod. | 2 g e -
e | n this cese, Karun's liabiliy 1s not over; he remains answerable fo At ._

fn_“.nq__ah.m_wm_._._m:‘ﬁ ﬂ:ﬂ.u act or omission impairing surety’s remedy: Accordimb
S nn_ H_w..n E___H.u.ﬂw“,am.n ﬂor“a“m ,...g_m_u_ which is inconsistant with the rights of the credi
of his liakility, For example ST duty towards the surety, then the sure i
] L : ] Is gl ¢
» Subadh gels Dinesh a job in the establishment of _.a_._ﬂ—m_q__ 07””___&

staincts uaraniee for th
e character and goad conduct of Dinesh. Amir Chand promises that &

liahility does not come to an end (Seclion 13 |

W_D_M t

|
|
“

F’
b

ounts of Dinesh at least once every month. Amir Chand fails t© s b
the funds that he handles. Subodh, in this case 4_._ nm o
of funds because Amir Chand has failed to do something which

of security by the creditor: According
ty for the loan with the creditor, the sureiy
when he discharges his liability, 1If the creditor loses the 8ss€h

tor without the consent of the surety, the liability of
_ ﬁn.oca_:n of such assel. For example, A gives @ loan of Hs. 50,000 to
ntee for the loan. A also keeps some furniture belonging to B as
e quarente o ithout the knowledge or consent of C- B later
C. In this case, C's liability to A is reduced to the

was kept as security, g tee
: ! " ; fa ararn
parniti™ Guarantee obtained by misrepresentation: According to Secton i u.uwsnﬂ_.__uﬂﬂ

.Hm_“n by misrepresentation on the part of the creditor, or without his knowledge = absolved
AT jmportant aspect of the agreement, such quarantee is invalid and the surety
of some
. |jabiliny [ _if the
of P @ Guerantee obtained by concealment: Under the provision of m.mnﬁ_..n.wr HMM. L..n.Eﬂ
or conceals, of is silent about, soma important  aspect of the contract Wit o o
Hmm o the notice of the surely, the guarantee becomes invalid and the surety 18 @
abiite: ) ction
- (10) Guarantee given on the condition of joining co-surety: According to Se &
i i thi difion that the creditor will not act on Ssuc
144, if a person gives a guaraniee on e condifion tha = ety
guaraniee untill another person (named by the surety) joins in the guarantee as a i _n.w
nd the person 50 mamed does not join, the guarantee i invalid and the surety 15 absalv
his hability.
@@r\:ﬁ#ﬁ of Surety . _
Under the Indian Centract Act, a surety has the following rights against the principa

co-sureties.
principal debtor: Under Section 140, in the case of a default on
surety has made the payment of a loan or has performed
his promise, the surety has {he same rghts against the principal deblor as those of the creditor,
and can recover from the latier the amount he has paid with interest. In the case of insolvency
of the principal debtor, the surety has the right lo prove, a5 2 creditor, the insolvent’s debt to
him. Likewise, the surety has the same right &s @ credilor to prevent the principal debtor o sell
goods (to the extent of the value of the surety’s claim) or siop the transportation of the goods
sold by the principal debior. :
According to Section 143, if the creditor has some kinowledge about the principal debtor,
or his conduct, which should be known 1o the surety, and he does nol disclose it to the lafter,
the surety is relieved of his liability under the contract. In other words, the surety has the right
to be informed about the conduct of the principal debtor. Toke an example. A employs B to
make collection of money from his customers. After some days, B is not able to give a reascnable

dabtor, the creditor and the
(1) Rights against
the part of the principal debtor, the




138

16

CONTRACTS OF BAILMg,

P —an duction
H_—HM__.._&M_ of _ua_u_.._,“”_ like a contract of m:n_mﬂuﬁ._ Or guaranteg, SPeciy

beskia conitact The- e e T Coince o belment od e gy o e
148-181 of the Indian Contract Act. This chapter is about the law goverming i, mona..
bailment i

The word ‘bailment’ is derived from the French word ‘balier’, which mea

is a

ns _,no 4q |
means any kind of ‘handing over of goods from cne person to another, _ww.___._._ma_ At
‘voluntary change of possession from one person to another. A contract of _um:_.._._m:. G Ml
in which one person delivers some goods to another for some PUpOse and, whep, Ol

is accomplished, the goods are returned or otherwise disposed of accor

the Eﬂ_m
the person delivering them.

ding to the &_.2.__5_"_m
A contract of bailment is one in which a specific property, and (he rights to jt,
persan s transferred o another for a specific period. The ownership of such property m_q_.ﬁH
remains with the person owning the property, but the right of possession is
other person.

According to Section 148 of the

by one person to ancther jor some purpose upon @ contract that they shall,
is accomplished, be returned or otherwise disposed of according to the
delivering them." The person delivering the goods is called the ‘ba

transferreqd o
Indian Centract Act, “A bailment is the defivery of good

when the pupe
directions of jhe Do

llor', and the persan 1o when
the goods are delivered is called the ‘hailee’.

Example: Suman delivers a piece of cloth to a tailor to be stitched into a coat. Hor |
there is a contract of bailment, between Suman and the tailor. Suman is the ‘bailor, and t |
tailor is the 'bailee’, and the purpose of delivering the cloth is to get a coal slitched, The ni
will return the cloth to Suman after stitching. Likewise, if Anita delivers some clothes I

|
gves his television for repair to a mechanic, these wil % |

washerman for washing, or Rakesh
contracts of bailment.
Characteristics of Ballment

After analysing the definition
of bailment o

of bailment as given in Section 148, we find the characedsi

be a5 under:

]
|

() Bailment is a Contracy,

sted by an agreement cm.__.__._m_nb the tas
n__..nﬁ.w party and is accepieq by the otheg
Mum valid contract. The findg, of doat

(4) The transfer under bailm
a contract of bailment must be far u!- -.- objective Fﬂngu&_:ﬁﬂcﬂm&m:_ﬂrﬂ.
must not be a permanent transfer, whic,
transfer of his watch to B for a consideration of Rs, 100, §
In other words, there is not transjer of owneship in 5
(5) The goods must be delivered to the

mﬁgﬁgzui.ﬂaﬁ:ﬂgﬁ&mfﬂ

fewellery and locked it in 2 box et the goldsmith's
Edaﬁmﬁuunr_ﬂﬂnﬁgﬁﬁnrﬂﬁﬁrﬁsﬁgsﬁrrﬁﬁzngﬁuﬂrzg
the box. The court held that there was no

bailment s the goldsmith {the ballee} had not bean
delivered the jewellery by the lady (the ballor),

(6) The bailor has the right to the return of poods: As per its definition, a contract

of bailment stipulates that the 900ds will be returned or will be otherwise disposed of according
o the directions of the person delivering them, If the goods are not returned tp the ballor, then
it 5 not & bailment. But it must be noted that It is not essential that the goods are returmed in
the condition they were recaived by the bailee. In some cases, the goods that are delivered are
meant to be modifled or changed. When a plece of coth Is given to a tailor for stilching, the
tallor returns it in a modified form—in the shape of a shirl, a part or some olher garment.

oods in a Contract of Bailment
- um__nﬂtrnﬂcﬁ n“-.“om__ has a spacial Importance in & contract of ballment. According to m&nsah_
149, the delivery of goods Is deemed 1o be affected to the ballee when the goods are given
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e ontract a1

of beilment? The answer would b,
n E..J_Mn_ in & bank are not retuned in the Esm?sﬂ
's deposited. The bank does nat guyn,,’

between the bank and the depog
in a bank is not bailment biacouse the elationship n 2
rﬁunﬂna_.u&ﬁ and a crediior. On the ather hand, If 8 person keeps some valuables, oy
or Jewellery in o bank lockar for sale custody, il Is a cese of ballment.

@ Types of Contract of Ballment
Contracts of ballment are primarlly classified s under;

1. Contracss from the point of view of rewards, and
? Contrmcts from the point of view of objed,

1. From Reward Point of view: Ba
classified as undar: o lment from the reward point of view s fufde |

(a) Ballment for |
Gk balbieat o = Ei—“ﬁ-n or non-gratuitous ballment: When some charge Is specle |
ballment for  ewerd, Cha L s between the bailor and the ballee, i Is lermed =1
o for keeping baggage In ?ﬂrﬁﬂoﬂr rin & bank, charge for repairing some gadpe
?l_tmﬁrﬁﬂ—:na- n.u__.ﬁ!u_._.!_:._gmn__.__ﬂ _uE._Dn”n examples where there is a reward for b

—

F’
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passes petween 1he

ent: | t bai ideration
bailm n gretuitous bailment, no cons P oes ot R

ﬂggvﬁ.mbgg.ﬂ@.&mnogq%nﬁm

nd it wi a case of gratuitous bailment. .
»...__:n_ g, and 1 will be .
um__ﬂh _wEn——u_.mMH:_ Object Point of view: From the point of view of object, we &l classify
R nder:
pailment 25 under e : -
st o : t for use: E:m:?ngﬂig_aa.nmrninﬁF .q._cﬂn_._ﬁ_n:ﬁ.. .

m en
" (a) pailm the contract is one of bailment for use, or commodatum.

e USE, ; f . ontract
anot’ _a_._.,w_ﬂ_ma for & manth —Q_b..mﬁn_wsrowmo.:monw:org it will be &€
his
jend® ¢ use. . bailee for
M._ au_haa:__m__w_anuu for safe custody: When the bailor hands over 2n item 1O M..m_.nu : e
& W.Fwnn:wﬂﬁ&gwiniﬁqﬁ_wn:a&w.moﬁgﬁ.:}.u.mﬂn.m.. ‘s the bailee
E?Enﬁm._n_m__‘ in the railway cloak room, A is the bailor and the railway m:ni_ﬁfi Mohan for
and _aaﬂlan_ " bailment for safe custody. Likewise, if Ram keeps his valuables
e
““m”_.w._. it will 2 case of ballment for sale custody. i of 15 for

i for carrlage: When a transpert company is @ven )
un__“.:ﬂ.uum place to another, it is termed a bailment of camage Giving custody
psporiation 1O .

Hc& to reilways: transport

____.3_ Bailment

the object

(e

n item 1o the
it is a contract of bailment for
in flour, or giving 3 piece

for alteration in shape:
of getting the shape of the

il
other Wit oxample, gving wheat to a mill to be turmed

it is termed
A giving his

th o
g (e) Ballment for repalr: If an llem is handed over to a person for repair

as baiment for repair, like giving a piece of fumniture 1o the carpenter for repair. or
1o B far denting or painting, .
H () Bailment for pawn of pledge: When a deblor hands over a valuable to the creditor

as a security for 2 loan, It is called bailment for pawn or pledae. For example. if A hands over
his gold watch to B for will be a bailment for pawn oF

ca
the security of a loan given by B, it

uties and Responsibilities of a Bailor
The duties and responsibllities are a8 under:
(1) To disclose faults In the goods balled: According 1o Section 150, it is the duty
o the ballor 1o point out all the defects in the goods that he is delivering which are known 10 -
the bailor, or which can cause damage io the bailee if he is unaware of such defects. If the
bailor does not make such disclosure, he Is responsible for any damage caused to the bailee by
such faults. If the goods have been givan on rent, the person giving the goods on rent is
responsible for all the faulls even if he is not aware of them That is to say that, in the case
M_EUETSE for vent, the responsibility of the bailor is much greater than in other conftracts of
iiment.

Example 1. Ram lends his horse to Shyam. Ram knows that the horse is vicious, but
he does not disclose it 1o Shyam. The horse runs very fast, and Shyam is thrown off and injured.
Ram will be held responsible for the damage susteined by Shyam.
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- Mahesh. The brakes of the car

" ﬂHﬂ. g.
{ it because he hes not driven the ;

Example 2. Ramesh hires 8 €7

Car _En_ W
; abou 7 ! v
property, but Mahesh does not ko Mahesh will be hable faor a.mb._mm Fh_..fa

. BS pugy .
Shibos ; 5
meets with an accident and suflers injun : %

_ _ “
unaware of the defect in the n__,:-:_ expenses: According 10 mmﬂ_“._ 158, whep the
(2) To repay the :nnﬁmu“o keep some mua% in .cm.__:.uﬂ._ﬂ a Eﬂu?jo: such ﬂse._x
the contract require  the __un_.mon ods for which there is a _un”ﬂ_m m e vo_uu.n is _uncqwoo&o.
when he has to do any H..mﬁ ncurred by the bailee an_.ﬁ —n“_,_w.m bailoy, For I.__F
, <sary : is leavin
quaw_ nf__ﬂﬁrﬂa:”ﬁwuwsﬂﬁ Mukesh for some fime because oy ai.ﬁ
vi lea !

fem,
Icguaﬁagan_iﬁraﬂmﬂnsn:

orse. But the horse needs g p, qh_ae_.!___.%_ .!
incurred by Mukesh for feeq;
care of In this case, Ravi is liable for all expenses inc A “eding ang E._mﬁ_.;

locking after the horse. It should also Igoanﬁ_.mﬂm=mﬁm§um§ﬁna§gar.
jiig :

bove case, if the horse werg .

B R e 5 5”_”5& by Mukesh on its Ems.a:_m__ sick wrn
injured. Ravi would be kisble for all @penses . CtA B

(3} To indemnily the ...__!m%g__am_...ﬁa T
to him 1o the bailee, or there &= a flaw in the ownership EH il _Jmm E_aﬁm_..m?rﬁ
Eﬁoﬂﬁqﬁamggﬁi_rgwﬁﬁﬁ A .ua..m.mmbapiﬁ
Section 164 of the Indian Contract Act, the bailor is liable to __._hawﬁ@ e baike o, 2 w_w
suffered by him for amy act, or failure o act, n:mu_n part of m_iﬁﬂwx. for which _Eaﬂ;q
have the right. In other words, the bailor is _.mmﬁﬂﬁﬁm for any or aﬂdymm thay i mﬁug.
by the bailee because of some defects in the ownership or E:wn rights of the bajley. Fic oty
A gives 2 car to an auctioneer C. The real owner of the car is B. C auctions the 2 10 g g
party, and B files a suit against C. In this case, A will be resporsible for )| damage, .
might have fo pay to C

{4) Liability on premature breach of bailment: K the bailor demands
possession of the goods before the expiny of the bailment, and the bailee has 1o g
greater than the profit he has made during the period of bailment of such geods
respansitle to pay to the baflee for the difference in the amounts of the
the loss suffered by the bailee. According to Section 158, ‘4 gratuftous bailm

.w_._mﬁy
Ufier  jo,
_—_._ﬂgr”a
Expected gaiy ad

ent can be teming; |
by the bailor &t anytime even though the bailment was for o sgecified time or

Purpasge. [y
In such o case, the loss accruing to the bailee from such premature termination should nag exten]
the benefit he hos derived out of the bailment. If the loss exceeds the benefit, the kgl stal
have to indemnify the bailee *

ﬁuﬁ%&& of Bailor
s per the provisions of the Indian Contract Act, the bailor has the following rights:
(1) Right of indemnity for losses due to negligence by bailee: According 1o

m_mm&_g 152, # is the duw of the bailee 1o take proper care of the goods kept with him by te
ballor. If the bailee does nt fike proper care of the goods as an owner of such goods wauk

Ment i
gection 153 €10 belor can eminate EH_mToEEE Use by ¢ N
> led, oY act ..mr_n_.. is INCOnsisfen wilh s_n,_.amg_ f the bt e bajlee Actording 1o
_“Eﬂ 4 homse lo Suresh for his lermg ey
put ¢

. _:..“_“_._Hn:.._.n__ the
EES_ of the by ’ gouds
e contracl, in such a m_s._b_..a_.__, can E:_w:m., and m_._..n_..___ :fa“.__“ _”H example, il Satish o
| (3 ﬁu_._..u_au-i_.__nﬂ for e _.__E_aﬁmn _u._._ wﬂ.nT. ') L D drme a CATiage,

. Uthorieq |, "8 can get back the hore
b Tw__m, M :HM ”:”E s bailmeny 2 q“s.w_ e bailee: According to Section 154
. t of bailmen not ayy T which :
E_.._.q“”n i e Bk b ..._.__%m”u_._u& oy the hajly, & a ﬁ_._ﬂaa__.uo:r_qw@ o the ferms of the
% uthorised u '© damage from g b e the bailor s wubjected
py the dna 5¢ of gonds by the baile. dilee for the joxs that he has  sufferad
For example. Satish lets g 8 hose g m.._ )
Suresh QIves PEIMISIAN 10 anather menyy. oty

o the latter's pernnal Use. and
o i very (o, 56 0 moung. s e farmity Ramesh 1 0 for a ride, When Ramesh
ang 5 iNjuired .

damages from Suresh for fhe Y 10 his popey Here Satish has the night 1o clim,

Here, it Giaﬁﬂwﬁaﬁ?gm §
the breach of a contact o ballment.

home fajl.

 unsuthorsed usage
i 2 only enulled 1 domeges. and cannot  terminate the
(4) Compensation when e bailee mixes the
Actording to Section 155, when the bailee mixes the
of the bailor in such mEture of goods s o the o

According to Section 157, if
goods with his own, and i
is enlitled to receiue

the bailee, without the consent of the bailer, mixes the bailor's

_mghgg_oﬁgaﬁﬂvﬁﬁﬁﬁrgg?g
compensation of the totl goods kept by him in baiment.

(5) Eﬂr»iglgiiaﬂng?ﬁg_!ﬂn According to Section
159, when the goods are lent gratuitoudly, the badlor can demand their refum whenever he

suffers a loss that exceeds the banafit derived by him from the use of such goods Lecause of
premaiure return of goods, the ballor shell have fo indemnily the baijee |

(6) wmnrpiuﬂn-ugﬁ.i"}g.ﬁammﬂo: H_ma_gﬂggn".&..
agreed durafion of bailment or when the objecthie of bailment has been fullilled the balor i
entitied to get back the goods under Baiment

(7) Right to Increase or profit from goods bailed: _pnnoaﬂmamunﬁ.._ 163, if
v thers is an increase in the goods tinder bailment or there is a profit because of any contract

-
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increase OF peofit. For exampie,

gitled o such U7 i a calf during the __af
144 oy e DA J.ﬁ coW aﬁﬁm on the expiry of EE&J& Y
&ﬁ?iln.ai*i%:q%a _ﬁuﬂﬂﬂnaaaﬁi
his cowr WAL o gel
bejiment, o & . ;pinties o E

1 under i cn#_nm. Under the provisions of Segy

€ pore m_.d?__ ﬁ._.r_n—nu...nﬂ would, undea
1) Taking PYPE o jious OF an of ordina® Kar
sn-.: " | paiiment. graii s am 2 wulk and value- Cs..n_ﬂ. Section

?.5 the godown- Becuse of a leaking ool rain watkr g,

an importent fllustration is
happening, and once the craftsman alsq 4

Il would be mmpartant to mention here Hhat a ballee cannot forego his commitment undy
sny circomstances, A bailee can only Increase his commitment by underiaking to protect (x
gools from theft or damage by any occurfence.

(2] Not dolng smy act inconsistent with the terms of ballment: According u
Sectian 153, if the baliee does ery act with resped to the goods in bailment which Is Inconsktn
with the terms of the contract, the ballor, if he so desires, ean terminate the contract of ballmer
“H..__.__nﬂﬁn_.._.__._r_” goods under ballment. For example, If A gives a homse to B for riding, ant3

e ”...“_.ra_._._&ﬁ the contract for ballment can be terminated =t the desire of A

ng wnauthorised use: According o Section 154, if the beilee uses be

goads under bailment I manner which 1= not euthorised under the contract, then he ls Gk |

=]
pay damages to the bailor for the deterioration of the goods by such usage. For examph, !

lends his home to B for his
mesulting in an mecidant __.5._ rﬂ”smrzmuqmm and B lets another person use the home for ddn

from B for the unauthorised use of his rauam_:.u_.___zpﬂinnuﬂgﬁq} il e g

=w5.wn_ﬂ€u_?nrm=un_.oa“__“u_,
L]

a_.n_F
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f goods loss, destruction or il |
Scn_.,ﬂﬁc_srna__ini: zuoo&.%umn_uiqﬁqo-mcnrﬁﬂ.%.
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used normal
for Aamesh. Il Dinesh _.En. Prucence
e gy the goads W D S oods, Thersfore, Dinesh B gl of o |
:lnﬁn&ﬁﬂianr.ﬂ Co. vs. Z_-!_Fnl.m
o despatch jewellery by post to a Calcutta erafigy, |

B

E
5

145

jmportant 1o note that Sections 153 and 154 deal with remedial measures in

sions In @ contract of bailment. If the conduct of the pailee is inconsistent with

of the bailment contract, the bailor has the right to terminate the nuﬂﬂ_.nﬂ.*ﬂWn_“.n..u_“

the :w_..."_._.cnmmm usage of goods under bailment, the bailor cannot terminate the con

case of ¥ Jaim damages for the misusage of goods. . 1 e
oty mixing bailor's goods with his own: It is the duty of the bailee not o

under bailment with his own goods. Sections 155 to 157 cover the obligations ©

Here: it is
nt situd

{he uch situations. i .
paile® _.J.__ mm_mnﬂ_nn 155 stipulates that, if the bailee mixes the goods under _uu=..:m:_~ EEW _.m.___wno:m___
: H_.HE.. {he consent and agreement of the bailor, the rights of the bailee g
goote ate with the quantity of goods belonging 1o each of tham: i
nensu : : : ? ? goods held n
o naﬁﬂ__uﬁ According o Section 156, if the hailee mixes his own goods with the = ted

; + without fhe consent of the bailor, and if the goods are identifiab
sw____ﬂm:% parfties have the right to the goods belong to them. But, in suU
thart ._u_M will be borne by the bailee, who will also be responsible for any loss OF
.:..n._.._n—.unnﬂbﬂ might suffer because of such mixing.
the ) According o Section 157, Il the bailee mixes the goods under i it
goods without the consent of the bailor and it is not possible to identify or m.%waaw ncmwﬂnm.
the bailor hae the right to claim reimburserent for any damage or loss to which he s su _d __u-w

(5) Returning the goods balled: According to Seclions 160 and 161, after the expirall

or the fulfilment of the objective of bailment, the bailee should
d their return. If the bailee

ihe bailor after that period.
cO-DWners

bailment with his own

of the stipulated time period
etum the qoods to the bailar without the bailor having to demen
fails to do that, he is responsible for any demage or loss suffered by
if there are co-owmners of the goods under bailment, the ballee can inform one of the
and retun the goods without informing the other co-owners.

(6) Returning any accretion or profit: According to Seclion 163, the bailee is liable
to return any sccration in the goods under baiiment or a profit that accrues therefrom because
of any other coniract to the bailor, For example, A gives a cow in bailment to B for & specific
period. If the cow gives birh to a calf during this period, B is liable 1o return both the cow
and the call to A i

(7) Not setting up an adverse title: According to Indian Evidence Act, Section 147,
it is the duty of the bailee not to do any act that has an adverse effect on the title of the
ballor or on the goods under bailment. The bailee cannot  sell or pledoe the goods that are
kept with him under the contract of bailment.

_@.ﬁ_uwﬁ of Bailee
As

a matter of fact, the duties of the bailor are the rights of bailee. The bailee can, by
low, enforce the bailor to honour his commitment in the case of a default. Under the provisions
of the Indian Contract Act, the tights of the bailee are as under:

{1) Right to compensation for loss on account of fault in goods balled: According
lo Sectior 150, the ballee has tha right to recover such loss from the bailor that he has incurred

because of some faull or faulis in the goods bailed that was not disclosed 1o the ballee al the
time of ballment.

—
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146 o Section 158,

ary expenses: According 1 the

(2) Right o recelos P800 ot t o 10 do any RPAL 00 . and gog, qw”~ i sponsibility of the raijy,
to heep somathing in his custo®: 18 U i on such acts from anybody, e ¢ e S Re n India, the Indian Ry
any ﬁ.ﬂﬂiﬁgﬂ. for _._.-.mm ﬁﬁﬂ.ﬂﬂw.-“ﬂ “-m_w—ﬂﬂ for acls done for Z-M._ “ﬂﬂ“uﬁﬂi of mgaﬂ u..ﬂu_ W—Mﬁmoﬂ_ 2 of this .}.ﬂ—.. ._u.__ﬂ
wrgspwesab o P Ll i bolcude, 1o cections 151 and 152 of the jog
bailment. For example. ;Tmu&_...u the horse. The bailee is. __wc mHEHEmo .p_wam”:a ax:wgq“w h of he 00ds thal 2re eninusieq g |
might Thfﬁn:_:ﬂgnﬂwﬁc« on the mainienance ol goods. For w0 Als horse o fior
experses ¢

uch Dy oords, the railway company hag g,
and B has o incur axtreordinarny me_.nﬂ

from A h inst premature termination of bailment: According 1 «
{31 Right aga

id of its own goods, th
i he return of goods p 15 i he ; ¥ s or L s, then
ously, if the bailor demands t elore oods at the proper fime, or yip i it has def I
when the ..Eﬂw“m“ “a:”..wﬂmﬂn the bailee suffers a loss in such return that eXceeds =”m EE_ HM__ mnmﬁioﬂc.c? damage. or o, 5 & reasonghle fime. ol aulted o deliver
of the period O \ment, 2

. he is entilled to re "
its meatment. COver
expensa on

him from the use of such goods, the bailee has the righy ™ ._“_m_.mn i 9o0ds afigr that time. COmpany i responsible for u
actually r | mm . ......F_a._._. ; = g
nse ﬁﬂ?ﬁga The bailee has this right only sﬁ_,_ N:ﬁ ﬁhn_ B per the m.,anma_ g :m_z_“m. ,_“,a _h:.rmﬂﬁ, q”.__“__._ Hotel-keepers _m_
e bail ] s o him remature { ; “irecty Whe stays ! . :
e .u_un_am_; m:a&j:_ua ”& e _nu his nﬁcﬂa T w&u” hailees for the baggage of the travglier %5“3 " he heepers of the hotel or the inn are like
g AR e le: According § and 152 of the Contract Act. According 1y Dingpauy 1 . 50 Sovered under Sections 151 ,
{4) Right to compensation in case of mmmn_nn.._,n ,.z_ n rding o Sectigy 164 - s the same as that of a bailes under Indian inw The lla, the responsibility of an inn— Bl
the fitie of the bailor on the goods under bailment is delective, le. Em bailor doey Nt '3 loss or damage to the baogage of the quest. But if the aﬂ_ﬁ:ﬂm foss * 18 responsible for any
the nght ,._u keep the goods in ballment, to receive i wmx.".w o 1. gwve. 2y direcligng a_.sf or carelessness of the guest himself, o by an act of God, :Hmw#qﬁo- c _._..nm_.__._wm.nm.__n &Eﬂnﬂ%&@»ﬁ
kind pu._.nﬁ the goods, and the bailee is put fo 2 loss on this account, the bailge ty iar such damage or loss, managem na

R e
to damages from the ballor. Acinad i mﬂﬁ %Hrm:}. Eﬁmﬁmmm:s?ﬂa?mziﬂuﬂgaksm room in which A is
; - ; : A staying 4 ; ] is stolen, i responsible

(5) Delivery of goods M .a.u“_ n.maﬁn h.wsw“_. PEHH P _r_wma_wmmhnwa 165, it y, | he faled to provide security for the room. ?wnsﬁ?mzﬂhuh _ﬁ_m_i . M HB%m
giods heve baen Ll E..umcn R nt af all, if there i - n;_Eaasn _ is an important ilusiration. [t was held in thi | L, Mow & m
to the directions of, one joint owner without the canse _ ﬂmﬁ:ummﬁg_.a? : d o Pl s case that inn-keeper or the hotel-keeper was liable
R wions of Sections 166 and 167 o, [P ETeaSs 0% o of the baggige of a traveler.

(6) Right to interplead: Under the provisions o o " i the te ¢ | % Termination of Bai
the badlor to fhe goods is defective, and the bailee, in good faith, delivers them bag f” LAY B on: 4 aﬂmﬁ__._.ﬂ._“ L
according 1o the directions of. the bailor, the bailee is not responsible o the owner of oo | 5 Dat t E_ER_ ollowing circumstances,
for such delivery. If a person other than the bailor claims the goods bailed, the bajlee _._ :ﬁn_-n noﬁg

HS:.Eu i Go cleden e : with terms of bailmient: According to Section 153

io the court to step the delivery of goods ta the cmw_w!. w..ﬁ 1o decide the title of gogds | Fﬁm Jﬂmw% vﬁsﬁ_ﬁu_ﬁ_ﬁ_ﬁ H__.._muwa_ﬁ& rufﬁ_.mawﬂ naﬂzﬂa act which s W;& En_”
M ._ﬁur. o atidae __n._... pafe B ,_.,_.mnnEu,.HqD. s.__..ﬁ?.. the _mmm__.._ charges Madur for riding and Madur uses the home to dive a tonga (carm ,“. In this case, Mirdul can

the bailee in respect of the goods bailed have not been paid, the bailee may retain the goug e tha ik carmage

The right of the bailee to retain the goods is known as ‘particular fien'. It is important i pg c :

out here that the bailee can only refain the goods—he cannat sell the goads, For _mxm.éms_._n__ (2) At the desire of the bailor in case of gratuitous bailment: According 1o

2 : . J Section 159, in the case of gratuilous bailment, the bailor can demand the retumn of goods at

o, Cemond o B to be cut, and B cuts it as per the directions, B can retain the diamad any time he pleases and ferminate the bail agreement But if the bailee suffers any loss because

til such time that he is paid for his labour, but he cannot sell the diamand to realise his changs of premature termination exceeding the benefit actually derived by him from the use of such
(8] Right to general lien: According to Section 171, some specific types of bajs goods, the bailor shall have to indemnify the bailee.

Heve the right to the (3) .....-.%anﬁmlu?ﬁ%asgzgm.mﬁmEzﬁnggnag

saticlied, even if the claims are not with respect fo the goods or properly being held unds

. 4&#&5&255Eugﬁnﬂnm&.:nﬂjﬁsgaﬂﬁqgiﬁ&ﬁnﬁ_:
vallable only 1o banks, lactors, wharfingers, attormneys of the High Cout such situation, the baidee should returm ‘the goods under bailment withour the bailar's demanding
and brokers of insurance palicies.

thelr return.
(9) Right against third parties: If a third person wiongfully deprives the bailee of fe (9) On accomplishment of object: According to Section 160, when the object for
o=¢ or passession of the goods held under bailment, the bailee has the right to bring an o which the bailment was made is achieved, the bailment terminates.
against that persen. The bailor can also bring & suit in respect of the goods bailed. The damage (5) Death of the bailor or bailee in case of gratuitous bailment: In case of
teceived from such suit are shared by the bailee and the bailor according to their rights. grafuitous bailmenl, according to Secticn 162, the death of bailor or ballee ferminates the contract.

.. 2 -
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.@W@*-—ﬂﬂ—. of Am_uh.n—ﬁ Act does not define @ —_._._n_....._.m” m.ﬂ”.-.“—..._.:n:_ 1 m_um“"“_.-ﬁ“”__._m‘ou. mﬂan_.a

The Indlian _uaaamn.& belonging to another H_"_WM.E:_& (o it. But therg |5 ° C%neq "
peian wiha __:mm_Tﬂahmm_ of an agreement E_.._Fkﬂn the finder of goods is w_mn“M um__.m._”:
betwan e findar and the ouner of @oods: bailee of the goods he finds. [ g, sy
vt he becomes more of lese 8 h relationship with the gy, o€t 4, ¢
pasition by law that he d to have established suc We DWney of .t
the finder of goods s assume ent between the two. an very vyl 5 g

W

; iract of bailm
thai has the _Eﬁ_ﬁ_&ﬁﬂ mahou:_“ﬂ._ﬂ bailment w.na.ﬁ.m: o ::wm“ wﬂn._ﬁﬂ_.,w oumer-of Boey hy
el m_“._._ﬁm& w “ﬂ_a across by an article, he is not obliged 1o pick it up o fak
a person

J L5 . ¢ i
his chore. Bul. if and when he takes it in his cherge, his position changes angd |, Hsﬁf
i3 chame, ’ “
w_w__nn.;}.n_.,m:i_uuu_.:m_.ﬁ:_mmnuuna :

e responsibilities for _J_n.f Section 771 lays
“g person who finds goods belonging to another and takes them into his custeg, Ewmﬁaﬁ_
the same responsibility as o bailee”. L

hts of Finder of Goods A i
e Tnder o goods, when he takes the goods in his possession, assimes

rights:

L]

the masa.ef

(1) Right of lien on the goods: Under Section 168, the fnder. of goods hg g, &
to claim all such expenses that he has incurred on the maintenance and security o 500d; 5.
in trying to find the owner of such goods. But he has no right 10 sue the owne, of goog 2_
any such reimbursement because the trouble and expense were __Haﬂsm_mcc him dﬂ_cgﬂ._f _”“
example, Anil finds a watch lying on the road. Anil has fo mﬁm:,n_ ..mo  get fhe 5
repaired and find its owner. Anil has the right to keep the watch till he is paid mw.ma_u.__?_
owner of the walch,

In the case of Wilson ve. Anderson, the learned Justice gave a verdic L
though the finder of goods cannot directly claim the expenses he has incurred, he can n_n.a.ﬂmm
same indirectly by helding on o the goods till he is paid.

(2} Right to sue for reward: Section 168 also lays down the rule that the finder
entitled to 2ny reward which the owner of goods has offered for the retum of gaeds The
finder can file & suit to claim such reward and may also retain the goods untill he receives g,
reward. But to do so, it is essential that he should have found such goods after the annou neemey

D:T__mum_.cua.._a,_.._mna::mnmo:.__._wnuum.umm.n_in_.m—.._.r_.-__-. Gauri Dutt is ap Imporny
llustration.

(3) Right for sale of goods: According to Section 169, if, after reasonabls effort apg
diligence on the part of the finder he cannol find the owner of goods, or the ouner of good

refuses to pay the expenses of the finder, the finder may sell the goods that he found, buf h |

right to sell is dependent on the follewing eonditione:
fal  If the gonds
value, or
b} If the lawful charges of the finder,
of the value of goods,
Duties of Finder of Goods

According fo the Indjap Contract Acl, the

and he has the same obligations as & baj
e ailea n

are in the danger of perishing ar of losing a grealer part of the:

in respect of the goods found, amount o twe thirs

position of a finder of goods is that of n bales

1

2ds, It becomes his duty 1o take ods
uch 9% ¢ the goods of the Mable cary takes the
of Possession of
ale care S88Me valye and quality i SUth goads

uam

s held responsible of __._Smm..__._m with ANother _umaq mﬂ goods, i

o retum the goods to the actyq

ormally does. In brief, the duties of a finder o I

B

(1) Taking due care of the

go 149

H“n Wher the fnger of
2 8 pruden

amaged or destroyed, (he finder @Mt b Inspite of (aking agh ﬂa_aﬁﬂ” would

(2) Finding the owner o goods; | responsble for the [ogy

ks reasonable effort fo fing o ootuel oy, also fhe duty of

Besides the above, It is the 4

an lo refain Emnsrun_..wﬁzuu&nﬂﬂ_a: belonging to

essential for exercising the right of lien.
15 possession terminates, the lien also
by confract. It implies thai, under lien,

: " mﬁsﬂmaggn_namﬁﬂﬁ&aﬁw&m
or making any change to such item or goods, Fior it i .
v ik Bt wd o B s . @ampie, the owner of a suit gives it o the
dry dleaner cleans the suit and makes j ready
sult til he s paid the charges, [e. he has acquired the lien to the suit

return the same after two or three days. The
for delivery, but he has the right to keep the
Characteristics of Lien

Following are the characteristics of len,

1 E: is essential for exercising the right of lien. Without possession, there can
no lien.

The @_&wn:uﬁmwﬂjuﬁgﬂ_ﬂﬁifamﬁsg
The possession must ba fightful, and not ebtzined by force, fraud or misrepresentation.
ai&!um__mawmuﬁaﬁﬁaﬁﬂug&mé. not to sell it

._._ﬂumuoﬂ_ﬁm_:m:m%&uj_muwﬁ:imnﬁ_Bﬁﬁ?&nwﬂamvo&_azﬁ
than the owner.

The right of lien Is not transferable to a third persan,
The lien terminates when the bailee’s demands are met,
When the possession terminates, the lien also terminates.

Ao kN

E) Kinds of Lien

A lien can be of two kinds:
(1) Particular Lien (2) General Llen
(1) Particular Lien: A parficular lien is one which is available lo the bailee only against

siill In terms
those goods in respect of which he has rendered n_mm:__ﬁn involving labour and
of time and efford. Section 170 explains 'particular lien' as under:
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invelving the exercise
of o contract 10 the «
for the services he

According to the

() Finders f Goot

pre wlstons

Js-—Suelich 168

pose of ballment, rendersy

il !
e with Mrw _____.n goods bailed, he has, i, _Hc fon,
“When the ballee has, | o skill in EW#.“._ oexds until he receives dye "
o relaln

(TR them.
ed 0 respect “..*.‘“:_E;.____._.n persons are the halders of Pari,

h 4 tes
L i —._._s_u..ﬂ_pn.-.
(b) Ballees—Section 170 Iy,

(d) Agents—Section 291

. 73
(¢} Pawnges—Section 1 cale of Goods hel

—Section right fo retain any Hem (wi

(¢) Unpald Sellers | fien impies the it hold eh g

@) Genora o A 0T e o S i Ta - oty
possession of (he *5_1_2_._5_ the demand I related “ﬂ__ 1 the person whose _u..ncnumﬁ_ﬂ.. nu.,!_
_q_,ﬂ__,r : _“__ ﬂ..:: _.WMQH__“_& fo a post oF A uaﬂm___u___n_______w hwnan_ calegeries of ﬂnnﬁﬁn_ﬁ“ _M. In fsm

=Y . which s avaln By o

H._.mm__n_”__m ﬁ:ﬁn. _HM mﬁ_ﬂﬁ_wﬂ_ﬁ illowing persons who are entifled by law o gengr, ___n_._q”
ndla
per Sectien 171 (b) Factors

(a) Bankers (d) Attornies of High Courls

(¢} Wharfingers

(e} Insurance brokers .
(f) Others who give such rights by
The above mentioned Persons.

@ Differences Between Particular

Parilcular Lien

ve in respect of goods en which | [s the right Eﬂi

| Basis of Diffexence

a wrilten contact.
and some others, can avail of the general ljen,

and General Lien
Genernl __Lﬂslllrllrflfr

[ 1s only cperali -
T S ekl and labour have been expended and can | in Tespect of any paymen| jyyy |
be used lo realise the value of such skill and | due, provided (he Property __._—@_
_Hg_hq u._._n Eﬂﬁuﬂ ﬂﬁ :‘ ﬂpn._“
) exerclsing —rim
2 Operation Is & right fo retain the goods only for the | Is the right to relain 2 Frope
charge for Iabour or expenses incurred on the | for & general balance of HB_“..
goads in lien. _
3. Entitlement Can be claimed by all balless, such ns: Can be claimed ﬂﬁﬂ:ﬂ. 1
- Finders of goods, bailees,such as:
- Bailees, - Bankers,
= Unpaid sellers, = Factors,
- Pawnees, - Wharfingers (who cam forer
- Agenis ouwn 3 structure along the shon
for loading or unloading vesseks)
-Attornies of the High Cour,

-Insurance brokers,

'« Particular Lien 151
E m.—:.nn_ﬂa above discussion, |

kept in bailment. In fhis regayg, the proy lechas particular, not a general, lien

acl in -...___u _E.m r._._u.n__..._ﬂ
. he is N._._-__—nn_ o relaln stk Q_HMHEHQE#___. anl ._:g with espect o __Hu w.”__.”
I According to this section, the right 1o ﬁm_._._n...__z 1 . adequately compensated for such
w7 when the ballee has performed %_.EH €1 18 operalive in the following situations:

; anhances the usage and valye o the which requires skill of labouir, . and which

without having done  such per goods. The bailee cannot retain the goods

L EH: ””M ”M”H or acl has beap performed af
i When ; or act Is with respect 1 1he
s When there |5 no agreement 1o (e contrary,

mu!s_—umn”___"u __” m_wém some n“H_H__ o a tallor B for stitching a coat, and B promises o deliver
__u_u_ u_“_ till he has received the h&ﬁ.ﬂ: f _._E_.:_j 15 days, but he has the right not

A or his skl
”ﬂ_mn_ﬂﬁ._. if he takes a month to stitch the coat, skill and labour. But B does not have
A gives some cloth to a tallor B for slitching a coat. B promises that he will deliver the

cont 10 A m_., E.Hh_..____w raa_._._ha A can pay him the cost of sfitching In three months. In
this €aS€: i eap the coat with him il he is paid because there exists a contract
the conlrary which m__ﬂﬂ_mnmw payment after three )

the direction of the ballor.
go0ds uneler baflment

f

|
@\ anﬁn
" According to Seclion 172, the bailment of goods as security for payment of a debt or
performance of a promise Is called ‘pledge’. The ballor s, In Ihis case, called the ‘pawnor’ or
‘pledger and the bailee is called the ‘pawnee’ or 'pledgee’.

For example, Suresh delivers his jewellery fo Ramesh as a security for a loan of Rs.
s0000. This is a contract of pledge Suresh is the pawnor and Ramesh Is the pawnee.

It is clear from what has been stated lhat a pledge 1s a ballment for securily. If the
pupese of ballment is to provide security for the payment of a loan or the peprformance of
a promise, then such bailment is called 2 pledge. In a conlract of pledge, the pawnor dellvers
fhe gouds to the pawnee. Such delivery may be actual or consiructive, but it can only be af
movable property. A pledge for Immowable propery ks called 'morigage’.

It should be mentioned here that ‘possession’ in a contract of pledge Is  lawful transfer
ol goods, If 2 persen is not the owner, he obviously cannot make such transler and, therefare,
cannot make a pledge. A pledge is not only giving ‘physical’ possession of goods. [t implies
giving a lawful, physical possession.

Essentials of a Valid Pledge
ﬂw...., The esszntial features of a valld pledge are:

(1) Pledge is only of movable goods: Moveable goods are any mouvable itemn, like
valuables or jewellery, shares c¢f companies, documents or government securities, Immovable
property Is beyond the scope of a pledge.
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w qoads Only o person whp Iy the b
| pod Mere possession ol goods

ogn Judici® J propery " dogy "

(2) Pledge Invo (v can pleda® ._.._u:. __“4“ gxample, an emplopee wWho s In pog i, m_“.

fow quich g L] wli he PoOSSESSES because he togy _”_n.—u._g

n Is In possession of some __.__.-__ft”ni_a

ol pledae the o
[ a Wi
bies. Il a person pledges Some f
ﬂcoﬂ_ h

thee possessor o t
some goods of the n.q._h-r.;_ﬁ __..._.“_:.._ howisd, |
Weinl  possession of tha goocis WL e such valua
N W, sho cannot pleda® BEL 5 nlid only fo the extent of hig o,
the vnnn!ﬁ o of W
a contract of pledge, the Qoods _._.;__

1 [ hushal
bekong to her DU 1 awnership. v
i h_B-I‘I.-E-u_
pawne (pledgee). The traisloy
-..a_._ f_

e limiles
which he bas a i " traitefie
‘_v._ha.ﬁtl to the

(3) Pledge invohwe i

must e transfered from ihe ?ﬁiqja_ be without o wansfer. In the case of Mory) M

e the litle document of gogdy E.n.z_r
thaj ,,

actual or eonstuctive, but a pledg? held that transfer of v
tran
ar of .ﬂﬂ@mﬁmg p
]

" { India i was
_”q._.”&.._.“-.au..__:a”a”ﬁ: 1o the pawnes would be deemed o be a
Plinige dity: This is an ess
be of a saleable commoaity ential faay,
(4) Pledge can only be (o this is that, if the pawnor is not able (o cleay z“q oy
of the loan by selling the goods that have beon ity

contact of pledge. The main neason
recovet the amount
N i Thahor saloable cannot be pledged.

o him. Therefore, anvthing thal is not
(5) Pledge involves return af goods:
or after a stipulated time, the pawnee returns the geods in

contract is borminated
..i\.:u_m__..u of Pawnor or Pledger .
" The rights of a pawnor am similar to the rights of a bailor. The important righy d

[

pawnor are as under
(1) Right to get back the goods pledged: According o Sections 160 and 16]
the performance of the promise at the stipulated time or on payment of the debt, the __.2..5”_

has ihe right to get back the goods pledged with the pawnee.
(2) Right to incresse or profit: Accarding fo Section 163, if there is any incress B

the value of, or profit from, the goods in pledge, the pawnor has the right to such increasp o

profil
{3) Right to compensation: Il the goods under pledge are not taken care of
not used nghtly, and are damaged or detenoled because of i, the pawnor has the right .F.‘UM__H

compensation for such damage or loss
(4) Right to get profit In case of sale: According lo Section 176, in the case o

“5&“;_43 Ef“n part of the pawnor, if the goods under pledge are sold by the pawnee and the
nt received from such sale exceeds the amount of loan plus interest payable, the pawnor

has the right 1o get back the surpius,
5|
(5) Defaulting pawnor's right: According to Section 177, if there is a ime limit fied

for the

. %Emﬂﬂwgﬂw EH_ a_q_mm loan or the performance of a promise, and the pawnor makes a delaul
released gn __.rm " }nun?.”nﬁa" later, before the goods are actually sold, to get the goods
payment of the amount of loan plus the expenses _:nEB..“_ by the _E.im.

because of such default,

enutser of o movable propeT
—qﬁ.q (4] _rr.....

#

his possession to the pa ?

When the object of the pledge [s accompighy, |

e ——

4

0
' Lol Pawnor OF Pledger 183
uhl e dutlos ol a PAWNOT OF pledger are my ynclgy

the dobt: |i Is (he
(1 ™ _:_“.._ in the manner duly o the PEWROT 1o pay his debt and 1
(i clat® a ; s agreod to i he conbact aned the Interesl on

hy [ e de .

e _n_n.mﬁ._.“ i any ;M..ﬁ.__.“_n.ﬂ.z_." According to Soction 150, the pawnor 15 obliged
jsclose 108 5l | owlecge that may cause inconvenionce or harm to
poe, In the goods at the time of making (he pledge. ce ar harm
o repay the msceney g g Sc 17, e e s
Jurind the covt pledga, the n_._h_: rmed any reasonable expense on the maintenance or upkeep

Jf (he goods in ¢ pawnor is duty—bound to pay such expense o the pawnee
i ' !

n_ﬁw .—U.__u____ afler sale: In case of defaull In the pavment of loan on the w-u.w__ ol the
| the goods under the pledge are sold and the sal
:_..%_2.. intarest pavsble, the ¢ sale proceeds are [oss (han the amount
of loan plus N P _ Pawner is bound by law lo pay such difference.
of Paumee or Pledgee

& —ﬁﬁ__-__nl
¢ The vights of a pawnee or pledgee are 8s undar
(1) Right of retalner to goods: According fo Section 173, the pawnee has the right

o retaln the goods till the amount of the loan and the interest payable Is pald to him by the

pawnor: But Section 174 cloarly specifies that the pawnee is entitled to retain only such good:

| {jat have been pledged ngainst a particular loan and the pawner cannot ratain the goods agains!
a loan other than that for which the goods were pledged, '

(2) Right of retainer for subsequent advances: When the pawnee lends money to

e same pawnor after the cate of the pledge, It is presumed that the right of refainer over the

dged goods extends fo subsequent advances also. This presumption can be rebufied by a

)
.ﬁq

ple
contract to the contrary.
(3) Right to exiraordinary expenses: According to Section 175, the pawnee is entitled

i
1o receive from the pawnor any extracrdinary expenses incurred by him for the preservation of

the goods pledged.

(4) Right In case the pawnor makes default: According to Section 176, if the pawnor
defaults to redeem his pledge, the pawnee can file a suil against the pawnor for breach of
prorise and retain the goods in his possession as collateral security, or he can give a reasonable
nolice to the pawner and sell the goods to realise the amount due t him. If the sale proceeds
fall short of the amount due to him, the pawnee has the right to claim the remaining amount
due to him. If the sale proceeds exceed the amount of loan and interest pavable, the pawnee

Is defective: If the pawr-
ie. by fraud

of the pledge,

should return the surplus to the pawnor

{5) Right against frue ouner in case the pawnor's title
has obtained the possession of good pledged by him under 2 voidable contract,
undue Influence or coercion, and the contract has not been rescinded at the time
the pawnee acquires a good fitle fo the goods provided he acts in good faith and is not aware

of the pawnor's defect of fitle.
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e .
1&53 of Pawnee OF 1__1%% the following: d: The pawnee jg
__ The duties of pawnee inelt of the goods s ed with him. oy

g U
censonable C8Te qoeds that are. P ; -
(1) To take ble care of the jedged: According fo Sectig

Section 151 fo fake reasond of goods P 1
E._HE Noi to make improper =un_ m.nzu_“m under his control under a pledge, #
e own goods: It is the duty

" _.-uvmu. Lse —_-.-._
pawnee should not make IMF od with :
(3) Not to mix the _ﬂn__.m mix his own goods with the goods of

pawnee under Sections 156 and
pledged fo him
|
(4) To retum the goods PN o the pe

t
to Section 160, after the paymen i
the goods un
ﬂ“dﬁﬁﬁn i the value of goods to the pawnor,

1 the performance of his duties. then he i responsible the
sible to the ballee-

T_Jm

of _._u-
the performance of the contraci.

ge. Section 163 also stipulate nsfa_.
thay e

pawnee should slso return
If the pawnee defaults
pawnor Just as a ballor I8 PASER

2
fl Who May n_n&n.__,m owner of goods has the right 1o pledge the goods. A pgn.

As the rule, only i
par the on-owner males a pledge, it will be veid, g, ther

Ifan
ol goods cannot make a valid pledge. sl
ate exceptions to the nile when even a pon-owner can make a valid pledge, Thess except

ane.

(1) Pledge of goods by mercaniile agents: According 1o Section 178, if a mercayy,

agent s In possession ef goods of the documents of ftitle fo goods, with the consent y e
ownet, he may pledge such goods In the ordinary course of his business provided he | ctng
under the uxq_..ﬂ_a authorisation of the cwner of goods to make such pledge and the _u_ﬂ_i__
i the Interest of the owner. It Is important lo rote here that only a commission agent can Make
a valid pledge on behalf of the ownor. Any other person who Is nol an agent and Is In P03 sy,
of another pemson's goods, or is a broker, cannol make a velid pledge. Section 2(9) of fhe Sal
of Goods Acl dalines ‘a mercantile agent’ as “on agent having, In the customary cours M
buslriess as such agent, authorily either (o sell goods, or 1o conslgn goods for  purposes of wh
or o huy goods, er to ralse monay on the securlty of goods”

(2) Pladge where pawnor has limited Interest In goods: According to Secticn 17,

where n person pledges gouds in which he has only a limited interest, the pladge s valld |y |

b extent o the limil of thal Inlerest, For example, A linds a walch belonging (o B on ik
rondside. A apands [5. 20 on v repalr and pladges It for Ra. 100, In this casa, A pledge wl
be walid only 1o the extent of Re. 30 and B eon claim his watch by paving Rs, 30 o A

_ (3) Pledge by a person In possession under n voldable contraet: According lo
Saction 178(a), whewe n pemon obising possession of goods under a voldabla contract, Lo, by
fraud, undue Influence or comclon, and pledges the goods bafore the contract Is roseinded, the

Phedge .,_aa&_ by him s valld i the pownea scli In good faith and without rotice of the
povwnor's defect in the Wi,

R

_

For

Jge
25 )

Eﬁ_ﬂ_u_n. if Mohan pledges radio sef
oes not know that the radio sef T-mu
valid contract.

pledge by co-owner in possessi
Swmnet, and the goods are |n the n.u“m“-maﬂ

of one of

jon of goods pledges the goods with the consent of

Qﬁuwn&

© ) pledge by a buyer in posses
y e completed, with the consent of the owner of goods,

The buyer in such case is not yet the owner of gouds. But if the buyer makes a pledge

it is deemed to be a valid pledge. For example,
trensfer of ownership of the machine will only take

ihon T
o PSS be deemed to be valid.

ods and pawnee accepts the pledge,
a machine on hire-purchase. The
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Which is already sold to Vikes for Rs. 300,

sold to Mahesh, the contract of

g0oods: When the goods belong to more

the co-owners, and if the person
the ather co-owners, lhe pledge

*lon before sale 1s completed: Sometimes, before

the goods are delivered to the

ace wher he has paid all the instalments of the hire-purchese. If he pledges the machine before

he h
a val

~ompleted the payment due for it, and
1 eontract of pledge.

the pawnee accepts it in good faith, it will be

Right of _wn__n,q and Bailee Against Third Party
B B cording to Section 180 of the Indian Contract Aci If a third person wrangully deprives
pailee of the use or possession of the goods balled or causes any damage to such goods,

the
boilee

fha ballge may use such remedies as the owner might have used, and either the bailor or the
mew bring a suit against the third person for having caused such deprivation or injury.
As per Section 181, the reliel or compensation provided by law in such case shall, as

petween the ballor and the ballee, be divided batween the bailor and the bailee according to

iheit respective interests.

é pifferences Between Pledge and Bailment

A contract of pledge Is o type of a ball contract. Both arise from an agreement between
the parties to the contract and, afler the object of the contract and the time period have been
mel, the goods handed over under the contrect have lo be retumed. Bul, inspite of these

wmllaritles, there are important difference between the two, which are listed hereunder:

Basls of Difforance

1. Object

Pladge

The goods are delivered to the
pawnee a8 o security for the payment
of a debl or the perdormance of

o promie.

Ballwent :
The goods are genarally delivered
for cam-Inking or mainianance, or
for & specific usage

—

N —
2 Righl e use
|

7 4. Considenation

_
- scom

The pawnee does not have a right
to use the now.& o

The pawnes haa the right lo sell
the goods In case of non-payment

of a debt.
| Bellment is included In & plecge

There is v restriction on the ballee
from using the ooo& s
The ballee ean got only particular

or general lien on the goods in
roturn for his lawdul demands

Pladge 1 not ._.__i:n...._ In bailment
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etween Pledge and Lien

sls_of Difference

Pledge

2. Objecy

—

The oriain is a contract

The object is to provide security
for the payment of a loan or the
performance of a promise

RL'
h_

-___-_h-__—I—____
3. Right 1o sale

On the non-payment of a debt or
non-performance of a promise.the
pawnee has the right to sell the
goods.

: @n
fil by oy %%
are met. HE canmn

4. Termination

Termination is only on the payment

paymenl of a debthis right does

that o st hh:.
ﬂ:mﬁm_

of a loan or the performance of holder releage. Ih:ﬁ 0op 5y
a promise. Even if the pawnee |his retention, g, |
returns the goods before the

——

not lerminate.

gl Distinction Between Pled
In everyday language, pledge and mortgage are taken to mean the
point of view, there is a big differe
distinction between the two.

legal

ge and Mortgage

e -

same bul, fop

nce between the two. The following table ﬂlﬁiﬁu:

Basis of Difference

Pledge

e
Mo

1. Naiure

Pledge is always of movable properhy.

2. Transfer

It involves physical transfer of goods, not
the ownership of goods.

Morigage is only for immovable praper:
The ownership of property e b
translerred under certain conditions

3. Written Contract

The contract is not essential 1o be in
written form.

It is essentinl for the coniract b b
written, testified by two witnesses »
registered,

4. Right to Usa

The pawnee cannoi use the goods kept
in_pledge.

The mortgagee has the right o u= &

5. Number of Loans

An item can be kept in pledge for only
one loan,

property mortgaged to him.
The mortgagor can take more then
loan not exceeding the value ¢ ¥
property meortgaged. i

6. Re-loan

The pawnee cannol pledge the goods in
his possession to ancther person against
a loan.

The morigagee can transfer his B
in the mortgaged properly 1
person by a sub-morigage. _——

7. Right

The pawnee has the right, in the event
of a default on the part of pawnor, only
to sell the goods kept under pledge.

: w
The morigagee who has given i:ﬁ
first, has the right to claim the o
of his loan first, in case the propé

morigaged to mmﬂ_ﬂiﬁ_‘“-—“"—rﬂa‘:mﬂw

8. Restriclions

The pawnor cannot impose any
restructions on the goods under pledge.

The mortgagee can, insome he PO
impose restrictions ©n E

il
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CONTRACTS OF AGEN(y
Y

Agency Contraci—And the Need for it

. ] o a legal contract between two parties whereby one
the ;mmﬂﬂ;ﬂwm&:ﬁ HMHH “5 Enﬁc.g_.c affairs of business. The ncﬂﬁ_mﬁchﬁ W B Guipy,
business make it beyond the physical and materiel capacity of a Person o
requirements of an expanding commercial enterprise—which gives rise to
of agency. It is not possible for a person o

if such activities cover diverse affais and

the need 1, a
personally perform all his businesg activj

are spread over a wide range, The __MN__«... m__HH_FE
provides that a person can lawfully delegate his responsibilities to another in the pe _.mo:._._n” nh_a_
his day-to-day activities, and recognises such performance by the other Person ag E:Earn
to the act having been performed by the person himself. Sueh .,s_.E..EE: s called gp gt
Section 182 of the Indian Contract Act defines an agent' as a Person empjgye, s
an act for another, or represent another in dealings with n.._.__mi persons.” The persey, for whey,
such act is done, or who Is so represented, Is called the 'principal’.
According to Warton, an agency is a contract by which one person 3CCePIS 1t rppyey, ”
another and uses his skill and labour to perform business-related activities on

_um_...ﬂ_—n__m the Othe,
person. According to Spice and Pegler, an agent is a person who has an EXPIESS Or inypieg
authorisation to act on behalf of the principal to establish business relations with a thirg part,
or to represent the principal in any business transaction.

According to English Law, the contract of agency implies one person BDPOINtING angthe
person lo establish lawful business relations with third parties. Thus essence of a contragt of
agency, as is clear from the above definition, is that agent is the person who helps estabiish
centractual relations between the principal and a third party.

© Rules of Agency
gmamagmﬁmzﬁwaugﬁnnmg.

1. Any act that a person who is cap

able of making a contract can do himself, he can
gel the same act done b

Y an agent. But there are some exceptions where the agent cannet do
what the principal can. For example, an

agent cannot get married, paint a picture or give 2
song recital on behalf of the principal.

2. An act done by the agent is taken to be an act done by the principal. Barring some
exceptions, any act dane by the agent on behalf of the principal is deemed to be an act dome
by the principal himself

== ==L B0

‘ iwﬂnqm_m__.m to Section 183, ..”_wnﬂ_._.. .‘
o which he Is subjeet, gpny V pe

Lk Penion whg | 15
jou ¢ dncipal must have the Eum_ﬁ”.._- f soupg 3_,__.“ i the oge o -
e _us._,. ol law which states “aul ' kg , S:._am_ﬁ Moy on SL”__.RSa_am 10 the
“u_.n,_____-_._ s agent s himself o _._.nn: Per alliagy, b In iy egparg, G N iy word,
e nt, he Is deemed (o _#.._.m:m_n_af.?s Mipliey 41, s:_“.u,. ", which _....hi__ .H&. L ——
an 8™ i " himgey LB peng, ® who oy
with E._,E.r_jh_ mind cannot ﬂm,:ﬂ—ﬂr_ an agen| ._J-.m._.— B tleay .ﬁ.!_a__u_n :ﬁ_..- g_:ﬂ dane Wy
act is deemed 1o _ua ._g._ of the Wit . —nﬂ.m_..._.. [ thi, UL Y ity g 3

ol an must, by law, be Principal, which Tikns | i that ap agent's P,

E_mh_.__" ! ’ nn_ﬂ..v&nm:._ o ] .uf._.—_.ru,— ﬂ-nl-.;.u._._.a_._nh
L tract, and Perlory, &n that (he ; o
ke 2 con ' any Contract, made |, h 8l If e Principa] & Penan “mploying
ke 2y contract with {he agent be Y him iy

n_.sn_u_.__ and would, 25 syuch be vo

] Who Can Become gz, Ageni?
According 1o Section 184, 2Y Person e, 4
fhat the principal must have the 2

APP0] Aeer] BR "
Eompetaricy O%Rrl. While the law -
agert should have contractya) capacity 1 Cy Ma SMMM.. __. CONIREY, it g oy 4 tipy ﬁ
pehalf—all contracts made by the agent are u“ma,an_ does ngy . el

the tenure of the agenoy, the

make a contract o, his
s 16 have own
Principal fand S 1 been madg

by the principal, Dhuring
hom the contract has be IS owes Tesponsibilty 1o the (g By
with w en made. Byen 8 MNOT o & man of : pa
appointed a5 an agent because the reSpOrEiliy foy iy Pl unsound mind  may e
principal’s—not that of the -

agent. An agent |5 5
party and creates contractual chbligations for the

principal. But no person who s
responsible to his principal, 1t | 4

ante of & contrag 5 the
medium between the principal and the hing
principal and, as Such, Is answerable to the
of sound mind ean be held
principal that the agent should
. : %.bﬁﬁ:ﬁm_gnwwﬂﬁgq_ﬁrwﬂn::ﬂ#?ﬂ
a product he is manufacturing at Rs, 100 a piece, B sells 1000 pleces to C at Rs. 80 per plece
which entails a loss of Rs. 20000 1o A Ak

quantity stipulated in the contract 5 C Wmnmcun

ound by law to supply the product and _En
the contract has been made by his authorised
agent B. But he cannot bring any preceedings

agzinst B for vidlating his instructions since B &
a minor and cannot be held tesponsitle for his actiors. It therefore becomes obvious that, in
the interest of the principal, it is imporant that 1

ramnn::maﬂnags_.awoﬂ_ﬁﬂnaﬁ?lﬁ
a contract so that he can be held responsitle for his actions.

@ Consideration For Agency

According to Section 185, Sinmanﬁw:ﬂﬁgﬁngzgg;;j
essential that the agent who is appointed is remunerated for his service. An agent who |
appointed by the principal and does something for the latter ,..___En.n.” any Eﬁﬁﬂuuns,yﬂ t
same rights and obligations as an agent who acts for a consideration, EW.E.%%
between the two. An agent who acts on behalf aq:wuﬁﬁﬁ__”_ﬂuﬂi&nga:n_ .
non-gratuitous agent’ while the one who works withoul a consideration s nﬁnﬂ g

agent’. The only difference between the two is that a non-gratuitous agent is uhy-bound




160 fuse to do it; but once he
n&aﬁa._ E&—Mﬂﬁn the skill and ingenuity of E____.H:&IJ

Eﬁmnﬁn_ i agent would, and has the same _.ﬁ A
just & a grafu the other hand, is duty-boung o n_.n___g_...&.
_ _. mj

act pertaining fo the confract 4
@g as hﬁﬁ-ﬂﬁ of E..M N:iﬁﬂ.ﬂ.—ﬂhuﬁ = the Nﬂ:ﬂ UH_.—METED&_._MHO But n_.—bﬂ %
As a generel nule, _“E.ﬁ nw_ s expressly indicated end confim Em nc!rs._-.n r nat a 9!.”
the agents of one another i dependent UPON. mOOn. o credit o
woman ecan do an act that & %ﬂﬁawnngumﬁuﬁmnnmnﬂu&_ﬂf
not have the capability to act as &Ew#
fe

i for the
ake adequale provision main
enather j husband negects 1@ M S |

_m.w__un wif Hi. M“mwnm&aav_a% his credit to get the iﬁ”:aﬂ u_._m_aa N such Erm:n_ __.a

Z e husband. A husband, normally, : responsibj ) e

wife acts as an agent of the . was taken with the husband's &

action is wife when .Eﬁa&ﬁﬂn:hnun.: o

e 2 i Bﬁﬂm@ﬂtnﬁ&ﬂ&?ﬂﬁ?ﬂﬁrﬁmﬁm:.rnﬁ a

wife live together, the wife s presumed aﬁhﬂiﬂ

?..Eﬁ_._ .. .
 Crowford. It was held in Enﬁﬂmgﬁ:_._m_ﬂ”_nh
n..n_ﬁimm.mn_mw_u:%:E&n:uu&mmucn&&nrwm&mmnmaﬂ?w.ﬂﬂﬂ:&nﬂ?g
E&k:uw!ue&mﬁ.ﬁns_mngn&nﬂu_ﬁmuqsﬁ_a approval of .EEA__F
husband has authorised his wife 1o ke a loan or do some Rﬂ,_.aﬁaﬁuﬁrm__aﬂwi
e husbend. The problem arises when the autharisation from the husband for the wife 1,
as his agent is implied, and not express. When the __._EE_.._ and wife stay _om_mz__mn the vy
Ezﬁ%u_gwarﬁ%:mﬁm&w%nnnﬁ_ﬁi..&n.rﬁvgnﬁmnr_«hﬂf
payment of the goods ?:Eﬁ&wﬁ%ﬁ:ﬁ&&?& liability if it can be Proved fha;

{a) the purchased goods are not the necessities of life.
(b) the husband had expressly forbidden his wife to make such purchase,

{¢)  the hushand had expressiy farbidden the supplier of such goods to give any credy
to his wife.
When the husband and wife do not stay together, the wife has the right to pladge &,

husband’s credit for the purchase of the necessities of life.
When a wife is deserted by her husband for no fault of hers, she has the right to pledy

he husband’s credit for procuring the necessities of life. Even if the husband has expres
srbidden the wife to pledge his credit or the traders to give credit to his wife, he is not Zbsohed
f his obligation. But the wife enjous the right to pledge her husband’s credit only if the husband
ses not provide for her maintenance.

When a wife lives apart from the husband of her own accord, she is nol deemed o be

agent of the husband, and she cannot pledge the husband’s credit even for the purchas
the necessities of life. In such a case, the husband is not liable to provide for her maintenance

% v mi_ E i

ations t

Hﬁ%ﬁﬁﬁﬁz o_mﬂoa:_ HE:?EEQ# ;=3 the expross and tach authorisation

ol of the PHNCI® = hal the latter is boupg by, e o o O9=NMS. authorisation to act on

be nﬂﬂﬁmgﬁgziﬁmmilﬂﬂmaw Ein_“:m?gﬁﬁggﬁiib
pected 1o camy out the legitimate orders

1. ”Mﬂﬂﬁﬂgggqﬁmﬁgﬁmﬂguﬂ_ﬁgglf
e ! _m_.nﬂ an agent is appointed (o bring the pnncipal into legal
EwnnﬁmEuEE?&E&.RESBnE#EFuE:ﬁE_:Eg.

2 wunﬂ!&inﬂ:,_umggﬁnmﬂqﬂﬂﬂa__._.&REuo_mi.gEE?

i, whereas an agant has only to be to told ‘whai o do’. How he does it is left

to the discretion and skil of the agent.

An u.a dore by an employee does not make the employer liable to a third party

wheréas an act done by an agent makes the principal lisble to 2 third party

4.  An agent &5 not an employee of the principal, whereas an employee can be an

O - \.Wa implied agent of the employer.

w.u.mﬁwnn._ of Agency

The relationship of agency can be established in any of the following ways:

(1) By express agreement ,»al or written): Accroding fo Section 186, an agency
can be established by an orel or & writien agreement. When an agent is appointed by a written
or oral agreement, the agency is said to be establishec by an express agreement. When an
agency is created by a written contract, the agent is bound by law to function according to the
terms of such contract. If the agency is to. be created with respect to the trensfer of an
immovable property, it caft be created by a writlen agreement, and the agreement has to be
registered. The usual form of a wrtten contract of agency is the Fower of Attomey on a stamped
paper, which is a formal insument by which one person empowers ancther to represent him,
or act on his behall, for a specific purpose. Such agency is also referred to as ‘agency by

precedent authority’.
(2) By implication or implied authority: According fo Section 187, when the conduct,
situation or action of the parties implies that a relationship of agency exists between the parties,
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2 rity. The example, jn
it is termed to be agency by implication oF implied authority. L

Pary
semed nt of the other partmer(s). _-.sf._
concem, cach partmnar s d ta be an Qe E cannat —4:._: thea -..._.m—.-_.m .Uq ._.—.-m §Ju _.ﬁ

In o situation of implied agency. the __H..E such limitation. For example, u_.s__._a;_

. ﬂ
ﬂ.ﬂﬂ.ﬁs:ﬂnﬂ.ﬁﬂ_zzqﬁzﬂ:.ﬁ.—_ﬂ?_ﬂ_g _u.
has given an implied consent o his wife to pledge E:Mﬂn __._:_.Mm__.d_:m mﬁ nhnaﬁmaa&# _ ﬁ!f.
limit the extent of her buying on credit only by mﬂMﬂ Z“__ it for any am AN g n_..nu:
Uimit. If he fails to do so, the wife is free to pledge cred ount g "tk

purchased,
(3) By ratification: According fo Section 196, If & pemson acts on behals of

without the knowledge or consent of the other, and the pemon on M.:uﬂ behalf such Haﬁ_.a_
been done later ratifies the act, il is deemed to be the establishment an agency by E__FH

between the twan.
As has been said earlier, an agent must be authorised by the principal t 4o o

: incipal will not be responsible for such act, In othe, W5 By

“..__u... w”uﬂ”_“ %M.Hnu__.ﬁnh_haﬂn:ﬂuu made on behalf of the principal without hig rsusawm_% -
consent, the principal is at liberty to accept or reject such act or commitment. If y,, ¥
accepts a commitment made on his behalf, without his %mm or consent, the _HEEHE
such acceptance will be the same as if it were made with his knowledge and approygy In FE
an agency created under the principle of ratification is called an ex-post facto agerncy, b

According o Section 197, the ratfication of an act or a commitment can be gy

it can be implied from the conduct of the person on whose behalf it has been done. Fe, ,Enhw_s

A gives some monev belonging to B as a Hu:ﬁﬂi&?#lmgoec_mn—mmaunczﬁ B,
Later B receives the interest on the loan from C. B's conduct in this case implies his alien,
of A's action. Plancy
(4) By estoppel or holding out: The principle of 'estoppel’ is stated in Section e

of the Indian Evidence Act and an explenation of it application. in. & comtect of ageney . o
in Section 237 of the Indian Contract Act. According to this section, when one Derson _.q,.nanmkuh
to another, by words or conduct, that a third person is his agent, when he actually is noy, ther
the person making such insinuation cannot be absclved of his obligations arising out of the
dealings or commitment that the so-called agent makes with the other person. In ather words
he is estoppled or precluded from denying the truth of his statement—which means that the
principa! is stopped from denying or withdrawing his statement made to the third party evey
if it is not true. If the third party, believing the statement originally made by the principal, doe;
or contracts to do some act with the person he believes is the agent of the principal and suffer
a loss, then the principal is liable to compensate him of such loss. Estoppel or holding out

mainly of three kinds. '

(i) A person can declare another to be his agent when he actually is not, and never was,
the agent of the person making such statement. For example, A, in the presence of C and with

his knowledge, tells B that he (meaning A) is C's agent. C listens to the statement made. by
A and does not contradict it. Later B, in the belief that A is an agent of C, makes a deal with
A. In such a case, C is bound to the terms of the deal and cannot later say that A was nel

his agent—which, in fact, he was not.

T—

. lar  situati
(i) A simi on crops
jghts ©f an agent are wider 3!55”3 ® Person (4, Principal 163
L] rised A :
nn_._n . u.._ﬂ_.ﬂ_ Hz__um ﬂ.“-u-.unv Gr‘ the “ﬂﬁn o FEF. br“P mnﬂ_. 5 1 5Fn“h§ i
Goads WY Y oe ta o P, c _.-E

uwuﬂ.mmhﬁin for the paymen o ”,,..H...._Esa Airthoriseq for e in e hotel, .mﬂ m
was was authorised { fisms 10 buy 1ty held ¢ Bnsget
___4.__32._.%“ nwﬁcu._msﬂ_mﬁag.ﬁ:i.:. 4 that the ownes
(iii) A PeTSON MaY presume " 1o hotel ficated by his behavicour ther

nt. For example, in ane Case
an %6 more the agent, but B fy e

ard has lo act _D__-_ﬁ_um_u_m__. of ancther w : mu.m___cnu B2 Such that » b 5 il
agent © ConcUrtence. Acrards v 8 Peron is deemed 1o be the
En__mﬁuvoam_;mEﬁafgnaa{?ﬂsmsrghmw,aﬁaﬁgzg

; Ich a pemson with foresight
in unforeseen circumstances or ip, an n:._ﬂma:‘“u“aﬂ”s nmmm.“ﬂ__ by necessity. In olher words,

o who |ooks after the o

is an agent : goods of ancther,
one who is saved .md_ﬂ loss would be Tespon Mﬂ _ﬂuﬂm_“ﬂ u,._n”.?m owner of goods ot the
_.Eﬂms_mmwm:ﬂ_ucnﬁ_q_uis_nmzﬂﬂﬂfa_ue&mﬁc Hﬂnogiﬂgé.n
as 8 result, had to feed and ook af e estination. The station master,

er the horse,
agent by necessity of the owner and 4 i?aﬂ::fﬁmﬁnumnpaﬁnnﬁwn::

Tected
master of the expense he had incurred, ?né&?:ﬂﬂn_ﬁ reimburse the siafion

necessity is o ;
aﬁaﬁwﬂﬂﬁa nw%sﬁuauh q,ﬂ_..,sm_.e such coses where the agent acts beyond his right
(a) The agent was not in & position to.establish a contact with the principal.
{b) The agent Egﬁgﬂrﬁuﬁﬁcmﬂmﬁﬁaﬁa?miﬂﬂsc_?ﬂnﬁ
(c) The agent had acted in good faith,
Euq#n:omnmoﬂpnnossﬂﬁ&uﬂcﬂm:..

fj Authority of an Agent

According ta Section 186, the authority of an agent “may be express or implied”. Sectior
187 gives an explanation of ‘express or implied autherity as follows: “An authority is said t
be express when it is given by words, spoken or written. An authority is said to be implie
when it is inferred from the circumstances of the cose, ond things, spoken or written, in th
ordinary course of dealing, may be accounted as the circumstances of the case™

=l t's Authority |
_gﬂﬁﬂrﬂmn“ﬁwﬁﬁwﬁmw ‘what is the extent of the authority of an agen(?’ ’

following situations clarify the agent's authority.
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il be the
and B further appoints C to perform such activify, C o owill n_" :
activith betwean themselves, that ©
_u.ulkn_u_.nﬁ_u:n.: of the sub-agent to the ariginal agent is, as
ol Section 183 a The ipal
_._n___hm__n.._.uu_  ap fof i. rincipal. - te an authonty
Under __J.n__v...ﬂ can 4o all such acty whig, -e_—w.umh.._r.__ and the P des that an agent may appoint & sub-agent and delega
i he print i who has been authg,, ag® 5 190 prov
all of ._;_ﬁ-uu. an um.mu to the business thy i m..mn:n. iat allect
Extant Juty o ather e lale g e i clice of trade is o I act, or
1) Normal his In hoBes strate the point yn al pra : P
aqert i he E;ia.ﬂ_:ﬂh; E_&h.iaﬂ a uwm_”:,n_zn mﬁ%_”_..g___“ realise 50Me. dehy ol e :ow:da o work is such that it requires the services of 2 sub-a%¢
l gnd @ Buisi et The jnn Bormba i on the 1@
“ﬂ_ﬂ.‘ua_ﬁﬁ_ ‘n_._..“._.h._ﬂ._m_.n.ﬂ._w_:..”___.u__ﬁ_m ..BHM“.__.___.__.,._N o B _.Hmn___ “cn: means thel ar within by L n._ﬂ_._n_-.i of l‘lﬂ__ﬂnﬂuﬂuw delegate cannot further delegate’, Section 190 Wn.”_u H aliow
for nuin . uf emp n rincip : wwrhic! hased
%EE.H_»W:_E lhegs in _»:_._Htmsci?n:a. 7 e B would have the BUthay, ce Under the M_ a sub-agent But same exceptions are recOd used wca_uﬂ arn time 1o time.
his benell, B, In thE g ¢ @ shipy? M.__..n_nw_ the requisite Inbour ,,, m%c.a:ﬁ_._nn:.b os of a case and the verdicts given by wvarious cou
such debis- 1o mantd | ding 2n9 e e ciroumsAne hereunder:
rushise inte B 25 T o™ . for shipt¥ the ons are listed v _ the sgent to appoint 2
g st MAIETE w money on behalf of o0 o encePt incipal has given his express approval (o
o purchase the necesseTy F_.-n__._.-.un_ 1 borme But I the the These Whare the principa
uchricians for the PO an st 000 B el 100 10 UL the busins i b gub-agent. b-agent
@ il circumstancis Jtharity fem ) s 2 :_uﬁ._.._ﬂ“— part E_.—EnL_.H_ s ol ﬂ.aﬂhoﬂ of the trade is to have a sub-agemn
Inn has & specific ® such petivity 15 do so. Or If the netue Where the norm o ; 1o keep a sub-ogent and
pcipal, unless he pusiriess where authority 2 5 of 2. ..ot js aware of the agent's intention
n_”q entrusted with managing 2 e agents has 5.“5 rincipel and perform his  obligagon, 3 Where the principa ! .
fl ’ clal usin e=ses— fiems of the t has the m_.n_..__mnﬂ au : not ahject b it jcular ski
banking ._“n u__,_._mﬂ_._z._nr i cary out the n:nM_n o take o |oan, the agen :..ﬂn“_ does e DiANs is of clarical nature and does not require any parti
D er o contract of agenay I 5 Section 189, to protes * E_.__m“oimuwn agent. and
. ion A rate. " .
f “_uls e loan. thordty In 80 E margency’ bnwaqﬁ_u_._nmh. the agent has the mc__.a:ﬁ ﬂ_ﬂrnz the nature of business is such that it is necessary [0 have a sub-
(2) Agent's AUEC cove him from 1088 1 00k interests in similar cireumstance s ormance becomes difficult without 2 sub-agent.
interssts of the principal & would do to protect the pe ; alls for the appointment of a sub-agent.
(o do ol such acis that a prudant man | [ When there is an unforseen emergency flad b-Agent
For example: ired in case of neec. . Between Principal, Agent and Sub-Agen extent,
.m_ (s} A salling agent ean get the goods rEpal Aalia b forwarded 1o C in Cuttad, Legal Obligations he principal, agent and sub-agent depend, to a very large
; goods 1o his agent B In ledl The relations bahween e p . s and r MANNeT The
() A consigns .-.u__.”n ste in which they are likaly to be spoi by further not the sub-agent has been Dﬁ_ﬂ_u._-.__a.nu in a legitimate prope
%nﬂ?gdus& s Eﬂnﬁ_haﬁ”am B has the implied authority not to voud. the ‘gvcsle's - Er&xﬁoﬂ-._..m parties are elsborated in Sections 162 and 193, and are as under -
ixfion Dr siorpge. In ahligations W 192, t legal
Gk, bt il e 0 Cocine E&.ﬁ ol cifeumsiance, an agent cannot delegate hi o (1) Where a sub-agent Is properly appointed: According o Secson
legation of Authority: [n nomm =1 . : arties would be: ol
z.,.a._m_sm”a.ﬂn parson, which sga_ﬁéﬁnaﬁ hﬂﬁ__“ﬁa:&__ﬁ fiineh wm.hnﬂ_ﬂszg %__mz_ﬁoﬂ...uﬂnnwzwn_vn_ s liable to the third party: Section 192 provides that b Ewa
: [} 8 a
;a:.m...iﬂm%;ﬂhhﬂﬁ sw._ﬂz ﬁnﬂﬂﬂ&.&ﬁa » delegated authority cannot be further delegated. [ an agent Is properly appointed, the principal Is, so Jar as regards third persons Eu..ﬁ.mimnﬂl :D_h_____
,.na by this an agent does not have the right o delegate his authority to another agent, In b ¢ and is bound by and responsible for, his acts as if he were an agent ginally
ot ords, an saqent who himsell is acting on behall of the principal, cannot further transte aue n_.HM: No e petnipal”
his suthenty, A coriract of agency s built on trust and confidence, which the principal mahe oppain v E the principal: When an agent appoints another person as
because be ruiies upon the sgent’s shill, Integrity end competence. For the principal to have {b) The agent is liable to the p ... pal: Esin S s primiia
the tame must and confidence In somebody appointed by the agent may always not be possibla a sub-agent, his responsibility to the principal is in no way iminished rred
H«Mﬁu%ﬂr _m_m um_m:_ s festicted 1o appoint another person to perform what’ the  principal liable to the principal for the acts of the sub-agent. y i
to anolier vnw_.._ Eu__ %isammwanaﬁneﬂﬁwu iﬁa:._.wn:mn,muaﬁuﬂﬂfmucm“rn%ﬂ ﬂuw__._..ﬂ..wq Hm_“_._q.ﬁ__“nﬂw&__aﬂ (¢) The sub-agent is liable to the agent: Except in case of fraud or wilhil n_hum _:..
Sh-agenr or-o Wibslulad agent’, the sub-agent is lisble to the agent. Section 192 provides that “Such agent Is E.w..uu.iwr or his
B Sub-Agent acts 1o the agent bul nol to the principal, except in case of fraud or wilful wrong. The sub-agent
Setion 191 of the Contraet Act defines a sub-agent as “a person emploved by, and ading ls appointed by the agent, and acts on the direction of the agent There is not direct relationship
K ch between the principal and the sub-agent. As such, the sub-agent cannot intiate any proceedings
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166 psation that unts dUF ey hecause both N by
; ; ame agent the p,
| for any @0 afsing 2 jnst 5 . P,
against, the principa pratet igr veall oeding agd e and come in contact wjy,
proceedings nmwfm_u._“ﬂ can oAy [nit:pl® u_.”nuﬁ with the a_._ - ghat, in case of fraud o Sy
and the sub-agent! aub-agent ake @ " ot 1o mention mE nitite proceedings agajng g
je. the principal and L B _E“.u___u_ sl ?...w_.__u_—__m__u~ _rx._.
other only throud® _H?“ar " agent. ¢ prifc T
gafoult on the patt © inted: 1o
the agent and the sub-ad p ¢ 08 ol —...-au—vhu.-e____..nnﬂﬂﬁ_._&ﬁ-._wr_ to do so, ke. the mﬁvf“
9 Where the .-B—v-n.in .__.ﬁ_nh —.__wr._a h ﬂﬁ—uomﬂn.-.-&n__ will be as
(2 nted 2 sub-agent W 1.__nu_:o.._.._ of sue act of Undg,.
an agent L ted pe linbi® ol
has 'ty appol® (he _3_.&_ i able for 2nY the syh
has been Unauthoris2 ation, %1«3 sable o1 fraud ©F wilful default __ﬂ___n

yhe sub-agent will be liable e

nt after such app
able 10 third parties _qa--__e"

i)
b The prndpel S0 sations.
NG | iy appoin=d

The egent usast
. cipe #0612 e ant of the sub-23€
“mﬁ incipal ratifies the uu_uo:...wu. Ll S
hias _umﬂ._.m made, then he (the ﬂ_u.._.._n_ﬁt
pcts of the syb-agent
ot pedorm ceriain obligations an s

& Gubstituted Agent L
At times, the agent 2P LT e other peson  With the express or impg,

af the principal Eﬂuu:ﬁﬂ:mn m”_“hﬁ o0 called 8 substituted agent.

w:?me.fﬁad& _E_H ﬂ"_..m_..._-ﬂnn: :—n ni holding an express or _._.“M...___q.mn_ ..u_nEn..:_u:.a.. in

a [543 na

ame another person 16 0 Jor ﬂn;:&u&ﬂuﬁ.gg

persoi accordingly such person i pat

of the busingss of agency o I ertrused o him.

A substiuted agent represents the principal in such ocls BS :._Em.g_ma entrusted t fin,
When a substiluted agent has been appointed, he acts on the directions of the principal fy
gncy a5 5 entrusted 1o him, and is lisble only 1o the principal
aniﬁ_ntu:u:nmuzmma?wcn_nzg

such part of the business of ag
For eample, Ram directs his soliciior Panna Lal
this purpose. Here, Foop Lal is not a sub-agenl by

gstate. Parna Lal appoints Roop Lal for
4 substihried agent and is liable o Ram.
Agent’s duly In namisg s substituted agent: An sgent needs 1o use a5 much
dlscration in the selection of a substibuted agent &S B normal and prudent man would in the
conduct of his personal aflairs; and if he does this, he is not resporsible to the principal for
any act or negugence of the substituted agent.
Eur Umesh directs his agent Mahash fo buy a ship for him. Mahesh
HEG_.HHB;”__«E in the field, Zumﬁr fo purchase the ship. Neresh is not very careful E.__u_ﬁ_””._h
n_.....s._um___.ﬂ __.”.i Eoﬂ.._.._w hefore purchase. The ship is not sea-worthy and is sunk. In these
nees, person fiable to Umesh is not Mahesh—the liabllity rests on Maresh.

(d)

{s not @ sub-agen

"

(ween Sub-Agent and Substituted Agent
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Sub-Agent

Substituted Agent

A sub-agen! is appointed when
the practice in a particular trade
A demands it, or when it is essenlial
for the efficient functioning of tha
agency, or il is nol possible for
the agency to function wilhout a
sub-agent.
A sub-agent does his work under
the control of the agent
The responsibility for the
remuneration of a sub-agent is
jhat of the ageni, i.e. he cannot
demand his remuneration from
the principal.
A sub-agent is responsible 1o the
agent, nol to the principal. Only
in case of freud or willul defaul,
he i& also responsible 1o the
principal,

A substituled agent is appointed
with the tacit or express approval
of the principal for performing
some specilic function or functions
in the agency.

A substituted agenl warks under
the direction of the principal

A substituted agent, like an agent,
works under the direction of the
principal, and <an demand  his
remuneraiion from the principal.

A substituted agent & responsible
only 1o the principal, not 10 the
agent,

The principal can hald a substituted

Principal | The principal cannot hold a
sub-agent responsible for his | agent rasponsible for his
pedormance. perfarmance. o]

At timas, WO O
agents of the same principal are

pe1sonS who are the

- ilities. 1f the lizbilities of the co-agents are not sp
_ o are deemed lo be joint, and the agents
nm_nmu!._m:nn of their obligations. When the au
contract of 2g2NCY, the co-agent does nol need fo cons
ol his obligations.

5 Classification of Agents
Agents are generally classified in the following types.

an agent who is appoinled fo se
b. and the authority lerminates w

that pertaine lo a particular job,

pgeni does n
which he is appainted.

(2) General Agent: A general agent is appoinl
o industry, Thus, a general agent for a textile or com
do all acts concerning such business. The autharity of 2 general

and the agent continues to have the authority till it is

r more persons are appointed as agenis
called co-agents,

ecified when the agency is es
need to cansul

thority of a co-agent has be
ult the other agent(s) in 1

as such, has a B
hen the job is done. A special

iable to him, for any deal other than for

terminated

in a business enterprisé. Such
and share joint and
tablished,
¢t one another in the
en defined in the
he perforrnance

i to do a specific job, like
mited authority

d 1o do all acts pertaining to a business
meodity business weuld be suthorised to
agent Is extensive and confinuous,

by the principal. Even if the
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An Introduction

168 nn:mn.ﬂ._:nu COMMuUnjcy
ol 2gent B ° \ond his auth tion n—
thority of & gene mething oOrity, k " ﬂﬁnm-u
principal has limited the o s it and __"_in_ “5 whom the agent has nﬂ__.% ﬂ_i_h h mumnﬂnh_muu _:._E._ﬁ the m__ocm__..__ﬁ:nu Or approval, at a later date b ;
nﬁeﬁ. muaﬁ agent without his krowledge or consent A aﬁa&. Y the principal of an act
by fal when an agent acls on behall of the o _E &au__m,u nw_Hm;_ of the
weipal, otherwise latter can

happe agent o gssen ch
r and 8 seller Such agent . be _mu.‘—u_h for h.._._ act on the part of the agent.
avmﬂf iy ding t© Section 196 of the Indian Contract Act i
. but without his know i are done by one perso
e ledge or authority, he may elect to ratfy or o &EE“

. um
3) Non-mercantile Agent: buye i
( " of selod Tn?.mq:n —nuanm!un.n_ﬂ.m?wc.nﬂnﬂ_u:ﬂ ifmmuﬁ_"ﬁu

latic ane no i % Copg

acts which ple, @ law agent advises hjs "
xaim B ‘Jﬁﬂ‘ D.ﬁ i th he
e he ratifies them, the same effect will foilow as if they had been performed by his
¥

?ﬁl%?ﬂly%é@% e
to the rights and obligatons of B uﬂzﬁiﬁqﬂi_ it matters of immoveble propert, Qﬂ;na:f P p
is : ﬂ_ahuﬁ..n»n.h:.&mnm—wum 95#” ?._w_nun?wn.:
} ol
R, ot I the 625 of Wilson vs. Tumman, Justice Tindal observed ‘when a person does something

is one whose performan, “ o

matters, or an estate agent
“ﬂ?:ﬁ.ﬂh&m%ﬁuﬁﬁunﬂﬁﬂ?u%ﬁﬂ
agent of the husband. ocants the principal in commerc; 43 d does not have any such ;
. An agent who rep ik al g othe® an : v right to do it, and if the person on whose behalf the
f the following fypes. ", _wﬂ pas beer done E.___n.u the act, the act would be deemed 1o have been dane by the principal’.
™ -ding to Section 197, mitification can either be express, or it can be implied by the

Acco
' ent behaviour of the person on whose behalf the ect has been performed.
example, if A gives Bs money as a loan to C without B's authorisation, and later

1 %WE&Q
gy
rest on the loan from C, it would amount o an implied ratification of A's

(a) Factor: A factor & @ has the authority over the goods
possession lﬂ&wﬁu&ﬂaﬁ_sﬁ:.xn A - and q
ncu&?:w?ﬁ:!ﬁnﬂm.ﬂﬂ:nn_ﬂﬁn_ﬁuzh-:. sﬂﬁnﬁm§+5ﬂwf Eih_unn
uiﬁaﬂ.ﬁwuiaﬂﬂenqvﬂdﬁﬁ_imﬁ i o .m:uﬂ.__a_gm. %E_un.ﬁnﬁa
proceedings against m%sﬁa_:naasa.m;zmaum!&uﬁ%%maoasﬁ by W&%Em.
e eraion he might have o recelve .#u_”.._uﬁ _M_a_“uﬂ”u - iy ules Governing Ratification
(b) Broker: A broker is an agenl who s ”_ﬂw N s A _wnamu ON behyy The rules goveming ratification are based on the provisions of the Indian Confract Act
, tractual a;mﬁm nd the verdicts of verious courts from time to time. These are briefly discussed hereunder.
the name of the principal: For a legel retification, it is

yed on 8 commissian 4
e _UHHMMH __.w_““__._m,..w.._hH Eﬁr_mﬂ_._ nq_..nnu”n:p”“. _._n B not ™ (1) The act must be in
Initiate any o, | gential that the act of the agent is for, and on behalfl of, the principal—and net in the name
t In other words, the agent must act as an agent. If the agent has acted for himsell
count, the principal cannot be held responsible to ratify such action.

_u— the agen
and on his own ac
made by the person on whose behalf the act was

proceeding in his own name.
{c) Auctioneer: An auctioneer is an agent appointed by a seller to sell his gooq, y
1 (2) Ratification must be

alsa becomes the agent of the buyer, 1, Bl —

nmmmﬁ_ﬂ_u:;;ﬂzﬁttwmmvﬂzawaﬁrn
goods for his charges. An Bucligrgy

n?ﬁauﬁlmﬁiaﬁgqnuﬁ&n%fag&m
__Em.mnn_:ancmikussﬁammuqﬁm%a_.mno&ﬂi- & and D motifies
commission agent is one who is employed to buy ang _u___:n_uEmSwnE_E.
{3} The principal must be in existence when the contract Is made: Ratification
cipal exists. A company, for example, cannot retify the contracts
fs incorporation.
that

(d) Commission Agent: A
goods, transact business generally for others,
reward in the form of a ‘commission’.

(e) Del Credere Agent: A del credere agent is one who, for an extra commission caly
del credere commission, guarantees the principal that, if the person buying goods on credit defai
in his payment, he would make the payment himself.

For such activity, he receives his remuneraiz
is only possible when the prin
entered into by the promolers on its behalf before i
(4) The principal must have contraciual capacity: It is essential for ratification
contractual capedty both at the time of contract and at the time of rafification
%mgwe?m%ﬁw_maﬁfsw%nnum%nnngm_ﬁm
e principal was not competent to enter info a contract at the time
by verifying it In other words,
t to make a contract, he cannot ratify a contract made
Eﬁ«&??nﬁsnﬂﬁinaﬁzasfugﬂﬁﬂ

! It is necessary because

() Banker: Normally, the relation befween 2 banker and his customer is one of debiy
‘ time the agent makes it. If th
he cannot later validate the contract

the contract was entered into,

if the principal himself i not competen
&

and creditor. But 2 banker can also be the agent of his customer. A banker is obliged to retun
the money deposited with him on the demand of the depositor, but there are added sentes

that he provides. He acts as the depositor's 2gent in collecti deposid
: ng amounts on his behalf |
Hﬁc% ﬁ_amﬂ nh.w_mzﬂzm. issues and encashes pay orders and provides other services—eg __
Enumaﬁ.nn_uu: and purchase of shares, or keeping the valueables of a customer 51_

y. ker has a general lien on the depositor’s assets with respect to its commission & |

loan given lo a customer.

by the agent. For example, a persan
minor even when he becomes &
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h are void from the _mﬁ

hic
can be ratified: Acts W forged Signature of a Parfy ﬁ:@f
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nder
de LT Lable by law, cannot be *

(5) Only lawful ac
oy
"E. x

cannot be ratified, For examp®: " ] :
ratified. All acts which ar® agoinst _Em_“w?__ #nu...___-@mmn of _m-“““..um”nnoﬂﬂ&h:m o &

(6) Ratification mus! be wi ification haS full kno what he M Iy,

n doing the 3 incipal provas that he was noy m___._ahng__#.

g
o
: N
facts when he made the ratificaton. b :
such PRI d: As per Section 195, if an e
Seny

pe ratifie .
{7) The whole transaction ...w-.ﬂm nﬂ:ﬂ.n&. and the latter ratifies only a s 3&_
o an will not be valid. There o g.t_.m

mmiﬁcﬂm:n:.ﬁ: o ratify 4,

a commitment withou! the authonty ficati
; : i the rathc il
_:m agent has committed E.M: h“_m M%__ﬂ whole ach of its rejection in tolo. onj,
ratification of an act in O3, 1= g third party 10 damages: ?Ha&_.ﬂ "
by, does an act which_ mmaa.

shoul his authon
witho Py : ﬁ

(8) Ratification should 1
uts 2 _.—._mHn ﬂﬂ.ﬂﬁt to n—5§. or Hsgf

200, il a person, on behalf af another and
|and from Mohan which can be terminated at a :5&._..“95#
4 . notice 1o Hari of the um.:d_.:.wmnﬂ .vm_.”

reasonable time: If & time limil is &u:FE
the [irmit has .ﬂaﬁ._qﬂm. the —.m_.mm.nﬂ__._c_._ & i r__i”._

In case there is no time limit, the ratification should be done within & reasonable fime, Whey
a reasonable time is a core issue which depends upon the circumstances of the casy,

(10) Ratification may be express of jmplied.
(11) Ratification must be communicated: The communication of ratification g

i the parly who is sought o be bound by the act dong by the agent.

Effects of Ratification
The principal becomes lisble for the act of the agent after he ratifies the act The ey
of ratification is refrogpective, which means that the liability of the principal is deemed fo comme,
from the date when the act was done. In other words, when an agency is establish b
the time when some act was done by the agent, and ny

ratification, it is deemed to start from
when such act was ratified. This is referred fo as ‘ex-post acts agency’. Consider an examy

Madan, without any authority, makes a confract to buy & car for Vasudev from Rajinder on

August Vasudev gives his rafification on 28 August. In such case, the contract between Vasue
e on 20 August Besides, once the principal ha

and Rajinder would deem to have been mad
for all consequences of the contract made on his bohaf

givern his ratification, he is liable
imespective of the fact whether such consequences mean 2 gain or a loss to him. Once fe

principal has given his rafification, the lizbility of the agen! terminates and he is deemed fo hew
un._nn within his euthority, The principal’s ratification estblishes a contract between him and g |
third party which releases the agent from his liability, ard he becomes enfilled to receive i
commission and other benefits that he would nommally receive as an agent.

£ By operation of law,

(2 A
Termination by Act of Parties: The
ﬂ.w_-mn.m in the mo__o:._.“:m situations. contieet of agency may be terminaled by an

mutual agreement: Agency s 5
the consent of bo 5 8 contract between the pri
g 6 A 1 1 e e s B

th tion by the ,
W Revocation principal: The o
?:.rﬁnﬁgn&mnﬁgimoﬂaﬂzﬁ u—ﬂﬁﬂﬂ?&l@ﬁﬁ.iﬁf?%
I:um e iy h _._.Kn:_,.wo_.wce_..:._mﬂm:n revocation. According fo Section 203,
n“.__ﬂ_.uu_ o bind the: prind 2genl at any time before the agent has exarcised
:ﬁu;—w&zﬂ;wﬂ”ﬁ:ﬂm o g ﬂgﬁﬁﬁﬂﬁmgwﬁﬁﬁ&ﬁ.wﬁigaﬁ
_ revocation of the ; .
_ﬁaﬁﬁmuﬁcqﬁm agent In the following ci mmm_._n_......msﬂ:_._nﬁu_nn_.uﬁr however, revoke
the agent has personal ; ;
(i) Where interest in the agemcy: According fo Section
Nnm_m._._._..nmmn:ﬁrﬁmiﬂa_ﬁigﬂlgqﬁﬁnﬂgmﬂuﬁﬂﬂimﬁ%,_._m_.n
hwum_.__..hnﬁaﬁu:ﬂwn:nEwﬁﬂuﬁ@,?mﬂ_inﬁmgs_aﬂgﬁmgignﬁ%
harming the agent’s interesk. In such circumstances, the contract does not end even
i ungmmriﬁmsBEWE.ﬁﬁ_%:ﬁ_Eﬁmﬁ_.

Eramples 2

horises B to sell his land and realise the amount of 2 loan that A had taken from
%iuﬁ.bEEHaE_ﬁwwEEﬂﬁﬁzsquEEn.Sa:: A dies or becomes &
junatic, BS authority does not terminate.

' A sends 1,000 bags of sugar to B, and tells him to sell the

keap an amount of money that he (Le. A} owes him and remit the

Blo
case, A cannot |ater revoke this authority
liability: According to Section 208, #

(i) Where the agent has incurred personal

e revocation of his suthorify, has %&En&iﬁ.ﬁu%g
%Eigﬂﬁzgwnﬂ.nmﬁ
of his authority, the

sugar. He ako authorises
balance 1o A In such

the wem:_,.wmmoamz._
E&Enﬁmﬂnﬂtzu&ﬁ&n%%_&
%ni_zgﬂmuvﬁﬂimﬁgaﬁgiﬁm%%:
agency cannot be terminated. Consider an eampie.
bnwﬂnmmﬁgu.gg&%uﬂziﬂﬁuﬁ;ﬂ ,
EHErﬁBEqﬂ.HF

gﬂ.uml%.}._n

the lisbility of payment devolves on
(iii) Where the agent has exercised his authority 1...55..
204, the agency cannot be inated when the agent has

\IIIII}
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._ prncpal cn reve bis g
(c) Renunciation by th 1 can senunciate his aufonty by serving , " ,
. the agen is for & fixed duration, ang Ea_; i

k

terminate the contract of 3G8NH T T ihe agency !
the principal. According 10 m@Bn::ELE: pefore the XpiTy of the period, the Bgen P..ﬁ-.
is pul lo a loss E the agerls e 206 m.zﬂr._mﬂﬁﬁ {hat bioth the _u;ﬂ_n_ _._;¢

 Sectior ¢ @ revocalion Of renunciatic, ””.H Ay

lesw in the following ciroumstances. .
{a) Performance of the contract: The most obuious method of terminating the

. Where the By,

the t to erm whal he has underteken 1o .ﬁﬂ..“.o:ﬁ . A :
“E_Hn a!““.n_.m__ gﬂ“ﬁ when the object s achieved. This is the simplest mathod P

an agency. If the achievement of the object of an agency is, or becomes, Impossibe, the

" by
terminates of its accord. RTE Sy 2 [ ey
b) Expiry of time: If the agent is appoin oAl uration of time,
~§_LB.- at ﬂ:ﬂlﬁ,ﬂn_e of that duration even il the abject of the agency is not a.nzumﬂp?..e
{¢) Death or insanity of the _H_un__un_ or agent: According o Section m@
relationship between the principal and the agent is & personal relationship which bty
end in the event of death or insanity af either of the two. When the agency Ea:_....a:_n_..n bo g,
it become the duty of the agent to take all steps 1, wh_

death or insanity of the principal, :
the inferests of the principal (in case of insanity) or his representatives (in case of his deatly
(d) Insolvency of the -!._nnm_v-_“ lnder the provisions of Seclion 201, the g:ﬂ._ra_.h..v

of the principal terminates the agency. Though this section does not say anything aboy
insolvency of an egent, the courts have recognised the agent’s insalvency also zaifﬁ
agency.

(e} Destruction of the subjeci-matter: An agency which is created 1o deal with

specific subject-matter comes to an end when the subject-matter is destroved. For example m_“
agent is eppointed to insure a building, and the building is destroyed by fire belore the agy
can get it insured, the agency lerminates.

() Principal becoming alien enemy: When the agent and the principal are aliens, 5
contact between the two Is wvelid so long as the principal’s and the agent's couniries hae
peaceful relations. If a war breaks oul between the two countries, the contract of agency terminas

{g) Dissolution of a company: When & company which is functioning as the prindp
or the agent is dissoived, the agency contract comes to an 2nd

£ lrrevocable Agency
Even though, under the provisions of Section 201, the principal may revoke the authody

of an egent and ferminate the agency confract al any fime, there are some exceptions fo e

such right In niher words,

g, o" his authorisati .
" jevoke ulnonisation, snd the authorisation by A will be val

g id even | h
interest of ihe agent fin this case B s __D...“_,___.ﬁ_ ”.q_ﬁ

I this connection, the case of Ram Chand
ni_quﬂq was held that, if an agency is :.u.n__uu G _uahﬂﬁan_-_.:.r_.-_ is an illustrtion. In this
Hﬂwg_._an_ by the principal revoking his authsrsation 1 __ssuﬂﬂﬂ ol the agen!, it cannot be

(2) Where the agent has incurred o personal Nabili
. qat, before  his suthorisation s ; ty: According tu Secion 203,
if the 29 revoked by the principal, has exercised h

acts as be 15 axpecied 10 perform un : is authorilty for
such ol ¥ der the contract, the agent’s authority cannot be
quoked by the principal, The object of such provision is that, i the
jablity for his performance, he is Usble for it and, as such __.H mﬁﬂéﬁmﬁﬁ“ﬁw” e gﬁ
ror exemple, A authorises B to purchese 1,000 bales of cotton for him, and pay _._E:_HJE_ of
45 money that s alveady ling with B. B buys the cotion In his own name fiom C, lor which
te s personally lisble to C. n this cass, A cannot oter revoie his authorisstion because B
has  slready incurred a personal liability. Bul if B has not pemsonally committed himsell and
made the contract on behall of A {where the liabillty for payment is A's), then A might revoke
s authorisation because the agent (B, in this case) has not incurred & persanal lisbility.

(3) Where the agent has partially exercised his authority: According ta Section
204, the agency cannol be terminated in case the agent has partially exercised his autherily For
example. A authorises B, who is his agent, to make a contract with C to buy coal on his behall
and make the payment in instalments. B makes a contract with C and pays the first instalment.
A cannot, in this case, lerminate the agency.

When Does Termination Take Effect?

According to Section 208, the agent's autherlly terminates when he has received notice
from the principal terminating his authorily—ie. his authority does not terminate iill he receives
such motice, and, till such time, he can contract with fhird partizs on behalf af the princpal. For
example. A makes an agency contract with B to sell goods on his behalf and agrees 1o poy
B a commission at 5 per cent of the velue of the goods sold. Later, A revohes his authorily
by a letter. After A rﬂvﬂﬁrmnﬁi,wﬁgﬂﬁmrﬂaﬂ?& it, B sells goods worth Rs.
10.000. For this sale, A is lisble to pay Rs. 500 1 B.

8o far as (hird parties mre concemed, the agent's
contract on behall the principal ends only when they receive
and nol before.

€] Termination
According  fo Section 210, the termination

authorily of all sub-agents appointed by him. In ather

aulkority to negotiate and make a
infarmation about such termination

of Sub-Agent's Authority
of an agent’s authority puls an end to the

words, if there does not exist any authorily

N ¥ e
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T “Duties of an Agent e foBowing:
The: duties of an agent inchist ncipal: According to Section
: N strwctions of the PEOCIER 211, y,
i1) To follow the cmp{ﬁqﬁﬁw_ﬁ:m.unnﬂﬁ&rﬂaﬂm?ﬂu -
.!B%B:mEﬂu:uaaﬁnﬁo_ waa
? mu_mhmm:mmnwnonqwa..ﬂucnr Ly
__wﬂcnmm L

was done in good faith and in the N

s K th ;
. %:m?nﬂﬂﬁﬂﬂﬁ”ﬂ&ﬂ.:uﬂ vs, Uﬁ-ﬂ___mn_ku_mmw_.:.ﬂgo.
Por,
%%?bﬂﬂ;hﬂd&%%&ﬂ%ﬁ“%#ﬁ“&Iﬁg 24
Ep.mﬁqn%ﬂ@"ﬂnﬁqmm%& g § ONourat, %
E.%ﬁa%ﬂ%ﬁlﬂﬁi:&uiqﬁaﬁﬁﬂs?ﬁ“w
direcsion. even though he goadt B, o o_nns_u.._qﬂwm_,_
S . o::nnm.ﬂ.&__ﬁan Accarding s
e care, skill an s ing fo Ses:
. mﬂ%ﬂuﬂﬂiiﬂriﬁﬂhﬂﬂiﬁ of the egency with as much skill EENMBHWM_M
Misﬁ&_wﬂ.a:nﬁiw%m%uwouﬁoﬁaduahumszﬂn,%ﬁﬂﬁ
I.W.B_b,_ugi%%&mﬂ&ﬁawﬁ%ﬁii%ﬁﬁﬁaﬂﬁﬁf
ot the Mt i Bbia. Wy -uipenuio 058 DR 0 SIS 0 i .
be heid responsible for an indirect or remote loss. o
Example: b?ﬂ%ﬁﬁnﬂmﬁ:wgigﬁﬂmm:mcamo:#wig
&wﬂﬁﬁaﬁﬁ&ﬂh&&ﬁ% ing C's credit worthiness. C was i :
Euavuiﬁnlmau&__usﬂﬁu?qmﬁmﬂ_gmnﬁmﬁmi%nﬁsh
“Euﬁzﬁum?wn:_wm!ﬁ.mmﬂnz.sﬂnminﬁno%ﬁ}mn_qn_..ﬁ_nﬂ.
If an agen! acquires an w:nﬁaﬂannuﬁamﬁimzﬁnrqﬂﬁﬁuggmﬂnwﬁm
Fﬂ:ﬂ%.ﬁwmmu_aaqmuaﬁu& for the lack of such skill or expertise. The o
%ﬁ.gwggﬁﬁﬁacﬂﬁmﬁm. In this case, a lawyer filed his clier
in a court where he should :u_wmﬁn_o:m.nua:mgninacw:%mﬁasﬁ
«E%Enﬁnﬂﬂuﬂ&mﬁmimnﬁsg&uﬁ%g&ngdﬁﬁﬂﬁ
?ﬁ?t»ﬁ&uﬁmﬂﬂ%%ﬁ.wﬁmﬁminmn%:ﬁuﬁﬁi}ﬁi&
ﬂatnf&gﬂi%mﬂﬂmﬁﬁgﬁnﬁﬂmnuno:ﬁ.
(3) To render proper accounts: According to Section 213, an agent is bound £
%Ewaﬁaiﬁmgnﬁmg;mawgﬁaﬁumuﬁgﬁ&i
Ewnﬂm!._uEimﬁﬁqsﬂ.gmwmﬁng@&nuﬁw%ﬂﬂlﬁgmﬁﬁ
principal. Eﬁ.sﬁnwﬁﬁﬂiw.ﬂﬂuﬂarﬁﬁgﬁﬁgwﬁnﬂgmﬁ

demand of the pnncipal

ey

C b _lligence and foresi

pis  intellige ight 1o tackle the proble

e principel of the agency, for which he i lisble

(5) Not to __mm_-_ in his own name or account:
st no! deal on his own account in the business &urknﬂn_ﬂ to Section 215, the agent
s, 2nd Ewﬂ.&ﬁﬁ?ﬂﬁﬂégn?ﬁ ﬁ”ﬁﬁm_wiﬁeg%
ﬁﬁnﬁiununﬁaém:&mginﬂg?, ' agent Is requited by bw 0
Ewaanﬂ.%v&zﬂaiﬂﬁgnﬁaaﬁﬂgﬁﬂasi_é.ziiq
_,_ﬁhmﬁum.lﬂw_.ﬁmg&in_. _ w.:uoaman information from the principal or _,Esn_u_ﬂ!unﬁc:"_ﬂ“ﬁ
pocounit without the principal’s knowledge, the principal can hold the agent responsible
_.nﬁ-_m_.ﬁ_ he has been subjected to or lerminate the BgeEncy. i

Exsmple: A appoints B as an agent fo sell his land. On examing the land, B finds that
here is & ming In the land of which A has no knowledge. B makes an offer 1o A to buy the
jar himself, but does not reveal the discovery of the mine in A's land. After the sale has been
__En.m......?ﬂ..}nn:.ﬂﬁga.mﬁ_ﬂm:m.:mzﬁﬁnnﬂs_n_du:&nﬂﬁmﬂaqﬂ.

Section 216 stipulates that if the agent, without the knowledge of the principal, makes an
snexpacted profit in the agency which s the result of his authority from the principal. it is his
&Eﬁaﬁﬂ_ﬂ:ﬁﬂm_ﬁnﬁ_ﬂwﬁﬁm.

(6) To pay all amounts received for the principal: According to Section 218, it is
__._nm.km__%%gﬁﬁgﬂgnmﬂﬁﬁﬁggwﬁnﬁﬁﬂigﬁﬁ
on the principal’s account The agent is entiled, as per Section 217, to receive all moneys dug
35§=5§l§§wﬂ%q%z§wﬁﬂn€§§
conducting the business of the agency, and also such remuneration as may be due to him for

must not make any secret profit in conducting

him 2¢ commission or remuneratian because
for consent of the principal,

performed under the terms

acting as an agent
(7) Not to earn secret profit: An agent

the %m&?ﬂmﬂu%%ﬂwiﬁﬁ
%ﬁ%rgzﬁngnﬁﬁanﬁrﬁdﬁxﬂﬁﬁrim}ﬁnﬁ

?%QE%#B%?E?E&E?EE




jn case of his death or —Iﬂnﬁ_
interest of his Pring ty
il

(10) To
It is the duty of the age i
= 3 i __._..ﬂm-.-n._..nn“-_.tnmu—._ in the
B st o’ e Meormation ﬂwﬁ to communicte all {niormetion aty,
s the - a| If the agen! does nol comy,
pal: It inowledae Euﬁ?:ﬁﬁa%na_..uﬁnr and ?E:“”&
9 i

course of businesg 2.53
“

against the principal
cation for “_.__Hmu!nt. of ke mmauo_.,
; is for a fixed pen .ﬁ%ﬁu?ﬁcﬂﬁw”@é. Emﬂonﬂ.ﬁ.

’ i uﬁmﬂni_%&&@?muu% g m.:.m 5 aer beca,
agent is en 5 .mw&unmcmmnnﬁa&ﬁ_hsﬁi mmm.._:u_.ﬂrmﬂea_
lhﬂaﬂﬂﬂﬂhcﬁﬁa wamn_.__._m:.% of agency. In case such notice is not given, the agent has fhe fight
a

3 =l

E&muauﬂﬁﬁﬂmﬁﬁml%. Ecunnqﬁnnacﬂnﬁn_mm&gmﬁf

__h_._.ﬁn!__uunﬁnnauinna? :
Hﬁﬁ.cﬁumm.:wh.am ;

advances made or expenses incurred by pjp, ;

in

of his remuneration,
jon: The agent has the right fo receive remunerage,
agreed fo in the contract. In the absence of
the agent is entiled to a reasonable H:..::ﬂﬂﬂre

due to himself in respect
Eﬂ:ﬂﬁ#ﬁ%nﬁaﬁﬁﬂﬂ&

(3) Right to receive remunerat
iﬂﬁz&ﬁ&ﬂ?&:ﬂm&%ﬂ
Eﬁ.o&zﬁﬁun:ﬂ&.&ﬂ:hﬁﬁg. g .
dﬁ.ﬁﬁ.gg&ﬁagmhu‘iﬁn the amount fhat is due fo him from the gy
Ei%%mEHEWmEEEEEaﬁ.EH au.ﬁﬁnﬂﬂﬁﬁﬁﬂq
Eﬂﬁ%.ﬂﬁ&lﬁ:ﬁ.g.:?ﬁwhn&n:“_nunﬁvﬁnmﬁmgbnﬁu_mbm?g
i made Ip stop his wark, :mwﬂzmﬁaﬂﬂirmaac:m%.

(4) Right of lien on goods: According 10 Section 221, in the absence of a conimg
to the contrary, the agent has the right to retain goods, documents, maovable and immovabk
Eﬁéi%u&iﬂ?&wﬁﬁﬁﬁ&&ﬂ%ﬁnﬁagﬁﬂﬁ the payment for
commission. disbursments and services paid or aceounted for by him. This is a specific lien of
Bnmmnankﬁs_nmmsi?i.

(5) Right of stoppage of goods in transit: The right of stoppage of goods in transi
mggnﬂaﬁuﬂ:_sr&ﬁ?_&nﬁmmwn:mgﬁmmobmmmﬂn.iun:&ﬂlgquﬂiﬁu

personal liability, or (b) he has personaly guaranteed the payment of such goods.
(6) Right of indemnification: The agent has the right of indemnification in the foliowing

circumstances:
{a) Right to be indemnified for lawful acts: According lo Section 222, the agent

has the right fo be indemnilied against the consequences of all such acts that he has lawdully
_ﬂnnoa&n: behall of the principal in the exercise of the authority that is conferred upon him.
e is pul to a loss because of the performance of his lawful obligations under the conirad

Mad ht to be indemni

() Rig . fied for acts done in good :

g5, i € mm”a wﬂ Hﬂ b n_mn__u.u_. ath ond, s  resu, s aﬁ“zﬂﬁ. E@N&a mamﬁrm

2 e has the %ﬁ & B_u:uas;_ma for such loss, if it causes injury to the ri _._wMu a_:.a

oty But. _nnwEe : Mm_w_um: if - e right of indemnification, the agent must %u EE.“: ﬂ__.ﬁ

P of his auhorty on betal cf the princpel For example, A sppoints B as Hs agent to sel

e goods in his possession. B, acting in good faith and best intention, sells the goods end
over the sale proceeds ta A. Fﬁ,gﬁisﬂ&ﬁaﬁﬂﬁnﬂniiw

ds
uﬁhmﬁa?c_enesasﬂ&u_wﬁaﬁ&an.m,agﬂs_ is entitled to receive the
Eﬂnmrnrumﬁuun.oﬁﬂ"cm%nxﬁgﬂurﬂrﬁwﬁcﬂmugﬂ A because he had acted in
ith and ihe default was on the part of A in thet his fitie to the goods was defective

good failh 27

The principal, however, cannot be held liable for 2 eriminal act o
Fa.n:uvm_ua:unﬁq_d_mEﬂgu"c%wgaﬁggzﬂgﬂu_ﬂﬂﬂﬂﬁﬂh
Ewm_mnn%-E&EnWﬁgqggﬂiwong%ﬂggﬁggg
quch consequences. For example, A appoints B to beat up C, and promises that he will indemnify
miiﬁn%nﬁﬁrwﬁ.gm.m assurance, B beats up C and has to pay 2
heawy fine for his criminal act B, in this case, cannot claim the amount from A if the latler

wfuses to pay it
(7) Right for compensation for principal’s neglect or want of skill: According to
if the agent sustains any injury or loss on account cf the principal’s neglect or

Section 223,
want of skill, he has the right to be compensated for such loss or injury by the principal. For
example, A appoints B as a bricklayer in the construction of & building. A is not careful in
putting the scaffolding, 25 a result of which B falls and suffers an injury. A would be lisble to

compensate B for such injury.
& Duties of Principal

As a matier of course, the rights of the agent are the duties of the principal. As such,
the duties of the principal include:

(1) To indemnify the agent against the consequences of all lawful acts: According
1o Section 222, it is the cbligation of the principal to indemnify the agent against the consequences
of all lawful acts for which the agent has been authorsed. If the agent suffers a loss 23 a result
of such performance, it is the principal’s duty to compensate him for the loss.

(2) To indemnify the agent against the consequences of acts done in good
faith: According tc Section 223, if the agent acts in good faith on behalf of the principal, and
the interests of a third party or parties are damaged as a2 result thereof, it is the principal's duty
io indemnify the agent ageinst the consequences of His act.
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Injuty’ {he port
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Seetion 224 makes Qa._.___-._nr

act which s unlawful @r :
m” cOnsequUences of such act aven
agent for

(3) To indemntfy the B0 gjpeness O
to the agent because of ﬂ&”hi:ﬂ. 1a: Sections 217, 219 and 229
jo compensate the agent 17 i and other expen® tan and all such reasonable ey _ur.__-.
0 To pay remunarsion SECL . muneTE s b
ﬁﬂ_.._q}u_“___w _—_u_““..___”_ﬂ _._-__“Eu"n.ﬂnﬂnnu._ under the agendy
I agent which indirectly are the rights
The principal can enforee - .H_Hau:nn on the par! of the agent, the principal's ygp,, h

principal, In case of o default In Per

. following the directives of th ;
- es: [[ the e o ﬂzan_uﬁ

fts in
agent defatt “__...anunw of such directivas, or if {he g

(1) To recover damad in the
or following the established nﬁ_g_ﬂ_ nm _mHn and effort In his parformance, and the pp
oy the necessary K Jamages accruing lo him from the ageny,

does not  empl
is put to a loss, he hes the
(2) To obtain an accoun

recover
B = cret profits: I the agent, without the E.E.E?num
Lol rolit from th ang
d makes secret P @ ageng,

is own namé Ban
,.E_uw_.__.“ ”_M ¢ of such profits and recover the same froy, .
dema o remuneration due o the agent foy u__a__._.“

i forfeit any
principal can the contract with a third parly, _..ﬂtm_knr

consent of the prncipal,

| agent. Not only this, the
m iransactions. Where the agent makes a secret profit,
noi nen for Indemnity: IF the agent is guilly of H_.mnuq._n_:n.

{8) To resist the agent’s claim .
and the principal can prove it, he can mesist
incurred by him in such transaction.

i i's cleim for indemnity against a _E_un.n.,__

al the agent that are within the extent of the
his knowledge and cansent, or which the principal has ratified after they are done. The princpy
it deemed lo be the party making the contract, and the agent only the medium through whop

the contract Is made.
The liability of the principal with regard lo third parties can be clessified as under

(1) When the agent confracts on behalf of a named principal.

i2) When the agent contracls on behalf of an unnamed principal.

{3) When the agent contracts on behalf of an undisclosed principal.

(1) When the agent coniracts on behalf of a named principal; In this cas,
the agent not only discloses the purpase of the agency to the third parly but also discloses fhe
name of the principal. It is a clear, straightforward confract in which the agent acts on e hall

Y

.ncipal under whose autharity he makes WE

_..‘-.-._ﬁ&. P _ﬂ.mﬂﬂnu‘__ When the name of -y

o ®on of e devolve on th Al
Hons @ principal

ctio” _pligo et
P ind when

the agent has acted upo
; . n his suthority: An act of the agent is an

specific commitm
€ pri il enl pertaining 1o the
principal is disclosed o the third party, the

the agent has acted with; :

cipal- If within tha limits ;
4 e PN, the principel s lable to the third par, __“.W authority and during the validity
o e hmn._...n_nﬁ_.u liability for such acts is the same ag if _.—_nacn.__".-..._.u Aceording to section
the P ple, Ashok appoints Anil as his agent and 85 were done by the principal
gives him the authority to collect

%.?q
_u-._.‘-. _ac_.._..um&m!n_ﬂ.m?
nE_._E : csrﬁagumu.m_so _EE.._;
_%:a_a if Anil does not give this amount to his principal Ashak 9.”__ m_.v_..””r.mvni vy
. g i n hyam is absolved
The principel s not ez_w__ liable for the acts of agents within the limits of his suthority, he

for such acts of the agent which are necessary for the proper exacution of his

gl 001 le, if the princi

wctE:E_. For exampié, 1t e principal has authorised the agent lo manage & business, he is
athOl" gl such acts of the agent which are necessacy for running the business Later, if the
_EH?_ {imits the agents authority, he would still be liable for all acts of the _nﬁ.__ Wl the
n_,__ P who have dealings with the agant are not nolified of the limitation cf the agent's authority

gxample: A authorises B to sell his car for not less than Rs. 80,000, but B sels it to
o for s 75,000. Since C had no _H_ﬁuuau_mu_._ aboul A's direction to B not to sell it for less

ecific price, A cannot terminate the coniract.

a 5P
fhat (b) When the agent exceeds hise authority: According to Section 227, when an
Eﬂ:aﬁﬁn% his authority to do work for the principal, and if the work is such that it can
o eparated Inio what is within his authorlty and what is beyond it, the principal is bound by
ot part of the work which the agent has done within the limit of his autherity. For example,
is the owner of a ship and ils carge, authorises B lo procure an insurance policy for

A, whe

Emu:_ﬂ.m gets _,._ﬁn.zv insured, and also gets the cargo on the ship insured under another

_35__.EEWEE.}HE_uEEEcEQnEiEEE_REnu&Q-E,Ipz?_uﬁ.._n:w;
_...o__ncEE»EG?:HE&EEEE.EEB:EEE&.:mE

“_.E:—h._.._.ﬂ._ ﬁnﬂ the
ken only one policy for the ship and the cargo, A would not be bound.
According to Section 228, when an agent exceeds his authority, and If what the agent
authority cannot be separated from what is within the agent's

does beyond the scope of his
authority, the principal may repudiate the whole of the transaction. For example, A authorises B
to buy 500 sheep for him. B buys 500 sheep and 100 lambs for a tofl price of Rs. 6,000. A

can repudiate the transaction if he so desires.
(c) When the agent commits misrepresentation or fraud: According te Section
238, the principal is liable to the third party for any misrepresentation or fraud on the part of
the agent. If the agent makes a misrepresentation or commits a fraud, from the legal point of
view, ﬁagzﬁmnalgﬁﬁgsggzggﬁgﬂﬁ. The law
recognises the principal and the agent to be one. But if the misrepresentation or fraud is
matters which are beyond the authority of the agent, the principal is not lisble for such act.
(d) Consequence of notice given to the agent: According to Section 229, during
the g&?nuﬁn:ﬂ.n:n&ﬂ%aﬁﬁumﬂ_.:ﬂsﬁg« legal effect as if it were
given to the principal personally. If the agenl receives some nofice fromr a party, but does nol
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convey the same to the principal, the principal would be deemed _.”__n have receivey the -
and vkl ba Rable for btnsequarkes This i #0 Decuisa, &5 E_H_q _n._:” nolice givey, 4, "ke
agent is deemed to hava been givan to the principal But the liability of the principal aye, = the
if the notice relates to the business for which the agen! ran_s“n ﬁuﬂaun. : i

e ade the agent: Luring anie of the

the uuh:“ :ﬂwﬂ_ﬁ M%aﬂﬁ.ﬂ__w..,h ar uﬂw&. it will lawiully be deemed 1o be an MMS.._ i
by the principal, and he (the principal) would be liable for it. In one cese, & pessengg, _o”.oa
baggage, and the station-mester informed the police that & coollie has taken the 900d, by
absconded. The Honourable Justice ruled that the informalion given by the station-mage, %
be deemed to be given by the reilway company and held that the milway company acvmcm._uqf
for the loss of baggage. ahly
() Agent’s negligence and misconduct: The principal is responsible for fhe %
negligence or misconduct. But if such negligence or misconduet is related to the ageny'y enty
affairs, or he has done so with intention, the principal cannot be held liable. _umuﬂsz

Example: If A, who Is agent of B, tokes B's car on soms agency business apq e
accident because of msh and careless driving, the responsibility for the accident and the Subsag,, -
damages would be A's who has caused the accident. Rt

{2) When the agent contracts on behalf of unnamed principal: When ap, A
makes a contract, and informs the party with whom he is making the contract that he s uw_”_.
as an agent but does not disclose the identity of the principal, the principal is liable fo ___._.w
act of the agent, and the latter has no personal liability. The party with whom the contry s
mede can sue the principal in case of default. and not the agent. On the other hand, the
agent does not disclose the principal’s name when quaried by the third party, he can be pgy

liable for the consequences.

{3) When the agent contracts for an undisclosed principal: When an agent conime,
with a person who does not know whether he is confracting with the agent or the princip,
and does not have a valid reason to know that; and the agent does not disclose that he &
acting as an agent, the principal is called an ‘undisclosed principal’. If the third party, in sug
case, files a suit and comes to know as lo who s the principal before the court gives a verdiey,
the party is entitled to sue both—the agent and the principal. If the principal willingly discloses
himself, he becomes liable to the third party.

@ Liability of the Agent to Third Party

As per rule, an agent functions on behalf of the principal, and the principal is Tiable for
all acts of the agent on his behalf. In other words, the agent is not personzlly responsible for
any acl done by him in the business of agency which is within the scope of the authorily vested
in him by the principal. An agent is a medium of operation between the principal and the thind
party. According to Section 230, in the absence of a contract lo the contrary, the ageni can
neither personally enforce a contract made by him, nor is he personally responsibla for the
perdformance in contracts made by him on behalf of the principal. Only the principal can sue 8
third party, and a third party can only sue the principal. For example, B s As agent, and
he contracts with C 1o sell a property that belongs to A. Later, if C does not buy the propert
A can file a suit against C for dafaulting his promise. Likewise, if A does not sell the propet
to C, C can initiale proceedings against A. B, in this case, cannot sue nor be sued against.

wh fils
1) When the contract ey ___Er_uaaoi_m:. the st can initinie
{ PTRSSlY Drovides |
ﬁaggaﬁ_gnﬁng Doiatat —.—..:.—.Eni..__c
i Phe egent agrees to i, then the agen B il be linkig 1o making the eontraes with
o ggfﬂegﬂﬁ:a:ﬂﬂn
% @ the party maliing the

agent {and not the principal), or the

. held personally liable. In other words, in such situas o . 2en
¥ {4) When the principal cannot be sued: I Engﬁ__iup&_ S m..n_n:.am prncipe.

: Plee2s agenl is operating on behalf of a
ﬂ_..__..n_uﬂ_ who cannot be sued, ie. the principal is nat St
__-_n.nN_._._mﬂ_.o.__.__Gm_ﬁgspa.g%ﬂﬂgrﬂugEggﬁﬁ%ggé
and the third party has not been rofified of the fact, the third pary cannot gﬁ?ﬁnﬁﬂ_
B._n_n.ﬁwmmaw,._u%i:s third party

{5) ..E_?ﬂu he causes injury _.,_n. the body or property of & person: Acting beyond
his authority, if the agent causes physical or financial harm to a person, he is personally lable.
But if such damage is caused to a third party by the agent when he is acting within the scope
o his authority, then the agent and the principal will be iinly and severlly lizbie.

(6) When the agent signs the contract or megotiable instrument in his own
SEnuigﬂgﬁunaurﬂﬂnoﬂimzrwsﬂgiabﬂinﬁﬂmigr
acting as an agent, gngﬂuuﬂaiﬂegﬁ.gagﬁﬁiﬂnﬁ.ﬁ%%
__..m:..n__..__nod:mngnrmmgrwanuﬂriwﬁaog%ﬁ%rnsrﬂiiﬂ%
Qgﬁﬂbn_g_—rmgﬁﬁ%c*o%m%ﬂ@m%qﬁﬁgg
behall of the principal, the lizbility for the agent signing such negofiable instruments or comtrast
is the principal's, not the agent's. o S

When the agent acts for a principal not in existence: il o i

Eiﬁ_wuﬂ%&aegnﬂmjanw;g?ﬂw%ﬁfﬁagﬁ%
:Eﬁ;ﬂ:ﬁ%ﬁﬁﬂ&uﬁ?uﬂ?gﬁﬁﬁ.#ﬁﬁﬁﬂmgﬁﬁx&wﬂ“
:.sai_..vnru__.E%,ugﬁcwﬁﬁsﬁfmﬁﬂmiﬁﬂ%bu
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18(1)

AL OF GOODS ACT-1930

é"'“ﬂ modern 2ge is an age of trade and commerce. Tens of millions
gvery day, and sale of goods is invariably the core element of such contracts. All
" of society are concerned with the sale and purchase of goods. Not every one who agrees
0l goods 18 fortunate enough that the transaction turns out as he had hoped. It

of .
the present scenario thal one is conversant with the basic laws
d in the Sale of Goods Act, 1930.

of commercial confracts

Jfcre hecomes important in
e Thema | _ :
w govern the sale of goods. These 125 are incorporate
~ pefore 1930, the rules goveming the sale of goods were a part of the Indian Contract
76 to 123 incorporated the laws regarding the sale of goods. Bul

ained unanswered. The Constituent

i, 1872, wherein Sections
1o wete Ot Very comprehensive, and many questions rem

Indian Contract Act in 1930, and
ct, The word 'Indian’ was

;m-ﬁbly of India, therefore, separated these laws from the
be known as the Sale of

mmated them in a new act called the Indian Sale of Goods A
{coped by an Act of Parliament in 1963, and the law came to
(oods Act. The Act covers the entire country, excluding only the State of Jammu and Kashmir,
ui s more or less similar to the act that governs the sale of goods in England.
The Sale of Goods Act today incorporates all such amendments that have been made
1930. The Act today is much wider in scope and covers all aspecls
the difference between a ‘sale’ and an ‘agreement 1O sell’, and
ds. It also deals with sale by auction,

that govern the stoppage of goods in

dnce the act was enacted in

o e sale of goods. If clarifies
wvers such issues as 'ownership’ and ‘ransfer’ of goo

divering the goods to the transporter and the laws
mnspartation.

fl Fundamental Definitions
Section 2 of the Sale of Goods Act provides the basic definitions, which are as under:

(1) Buyer: Section 2(1) of the Act defines a buyer as a “person who buys or agrees

o buy goods.”
i I'-’Ei Seller: According to Section 2(13), a seller
hioy The connotation of the terms

ﬁ“’y understood to mean. A bl.ly'er is not on

‘s a person who sells or agrees to sell

‘buyer’ and ‘seller’ is much wider here than what they are
ly the person who buys goods but also the

[
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ust the person who sell
person who agrees fo buy g.u.&.“_.._._ Likewise, a seller s :Dn.r

5 also the one who aqees o sell goods.

maa_a.._,f

“the voluntary transfer of the

as B
(3) Delivery: Section 2(2) n_““_._ﬂﬂ delivery "ghy ol
Passession from ane person to another. are Important in the definition o
The words ‘voluntary’ and ight of possession B8 TR T o e i ier,

Voluntary' implies that the goods are qa.____._"mha ah_.HEE can be made In two ways: (3 _H.enn.. m_..._._.?
right of possession’ can be transferred, 0. the the goods are ha gy
transfer and (b} by constructive transfer, Actual dellvery me”:ﬂ._w other hand, HBEH." _WS__Q:E 3
the buyer or his agent by the seller. Constructive %E.H:_u of the goods Is transferrgg 0%
remain with seller or with a third party, but the own nis of goods to the buyer—yike 5 the
buyer. Such delivery involves the iransfer of title docume i e ekcsebur o o PRk,
mcelpl, a recelpt from the warehouse or a bill of lading to co OWnemhi, &
rnnds, " .
(&) Dellvarable State: According (o Section 2(3), “goods are Hn__au __uﬂ:wo delivergy,
n&..w,E...ﬁ:?wﬁq:uﬁrﬁn_q_rﬁ_ge:eﬁzﬁiﬁuaﬁ_ u_.sn.

0 tak,

delivery of them”,
If the goods are in a deliverable state, the buyer cannol _.m__._mw fo take the deliven, a
goods. A deliverable state implies that the seller does not have anything more to dg 4, My

the goods acceptable to the buyer

m!”.ﬂ_ Uﬁaﬂ?xﬁi of Title to Goods: According to Section 2(4), “the documeny of ti,
fo goods includes a bill of loding, warehouse-keeper's certificate, dock warrant,  wharfing,,
certificate, railway receipt warrant or order for the delivery of goods, and any other documen
used in the ordinary course of business as proof of the possession or control of Soods, o,
authorising or purporting to authorise, either by endorsement or by deliery, the POssessor o
the document to transfer or neceive the goods thereby represented.' Railway receipt, bill of lading
dock warrants, etc., are examples of document of fitle to goods.

(6) Fault: Section 2(5) defines fault as a “wrongful or default”,

(7) Future Goods: According to Section 2(6), future goods are “goods to be manyjactung
or produced or acquired by the seller after the making of the contract of sale."

(8) Goods: According to Section 2(7), “goods means every kind of movable Propensy
other than octionable claims and money; and includes stock and shares, growing crops, arass,
and things attoched o, or forming a part of the land which are agreed to be seversd bejor:
sale or under the confract of sale.”

This  definition of ‘goods’ makes it clear that ‘goods' include all kinds of movable property
excluding actionable claims and money. The point to be noted here is that goods imply not a
chapacity to procure them, but their possession and the capacity to use them by the cwner of
goods. Money, which is the prevailing legal tender, s not classified as ‘goods' because # can
only be used to purchase goods that are to be used Current money—which is what is used o
u.hﬂfﬂmuoo&lwmﬁuiﬁeﬂ_nmw_ﬁamﬂsﬂnﬁamonﬁn and, as such, cannot be
classified as ‘goods’. But ancient money, coins, etc., are goods because these are no more used
3 cumrency and their value is much more now than what

is was before. Goods can be: (1)
existing, (2) future, or (3) contingent.

187
ordj Penon is saig ?

(aesed whether he has no_._..__._.:ué OUSE of bugingge - O OF nsolvent when he hag
aus; : ited 2n act of e Pay his debis
inﬁaﬂmﬁmqi_ufau:uig.ﬁg ?n_..ﬂ_o__._l a5 they

K act U— _ﬂar__.m:.ﬂ._w-. but to be A ”_.Eﬂﬂ. an _E-ﬂaﬂ.
plac

equisit®

12 —nﬁ“m- Y _:nnn_ﬂw_.-.m to ,nn.ahﬁ_.cﬂ MH i
cods, na_h_ not merely a special property, W1 “propety' “means the. general property in
; (49) Gty of Gonde: As.per Seeton 2112), “quality of goods includes their state and
condition

(14) Specific or Ascertained Goods- Accordin
goods identified and ogreed upon at the fime the safe

According to Section 3, the provisions under
contrary to those of the Sale of Goods Act are

to Section 2(14), "specific goods means

is made"
the Indian Contract Act, 1872 that are not
also mandatory in a sale transaction,

—
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18(11)

CONTRACT OF SALE

E——
J

& Introduction

ﬁ%ﬂn&ﬁa??ﬂ&:amwﬁaﬁﬂﬁﬁwﬂﬂnﬁmqwm?ﬁuﬂ;&uﬂa

the following:

1. What s a contract of sale?

2 How is it legally made?

3. What s the subject-matter of the contract?
4. What is the price of goods.

5 What is Contract of Sale?

Accoeding to Section 4(1): .5ﬂsﬁﬂuemﬁhm&.§muhﬁﬁa§=5mﬂm.f5mm&w

eﬂ?ﬂ@mﬁsgtﬁg?ﬁo&ﬁsmvzﬁlﬂnﬂgnaﬂ.

g_ug.égggﬁiéﬁcqgsu&;ﬁ

F?gﬁanﬁmﬁﬁ.pﬂmmmﬁ_nrﬂdg made.

it & an “absolute’ sale, but if he takes it for approval or fral, the sale ¢
ﬁb:#yn&m&m.nufﬁmﬁq?gnin_&&m.ﬂmm.wam:.
Section 43}, ggf@-i?ﬂﬁéi%ﬁﬂﬂﬂmagnﬁgﬁmﬂ_
::&uﬂ:ﬁn.msﬁ_ﬁ&gwﬂﬁnﬁ_ﬁ but when the wansfer of oune
a&mu_ﬁx?ﬁﬁ&ﬁﬁwﬁgzﬁﬁgﬁmggﬁu_&ﬂﬂm
is called an ‘agreement to sell’. When the
wmﬂﬂia:ﬂ;&_v of goods has ece

A coniract of sale can be ahsolute or conditional. When a person buys something Ourighy

ontract = BH—BUQE.
agreement to sell’. According 4,

2 the byye
tship is 1o by
condition, the contrag
condition in such agreement has been fulfilled, or g
urred, the agreement to sell becomes a sale.

Characteristics of a Contract of Sale ..

who

The following are the characteristics of a confract of sale:

(1) Buyer and Seller: Like in other contracts. a contract of sale alko has o parte

make the contrac, The parfies in a contract of :.
Person who bugs the goods or makes an sale are the buyer and the seller. The
whao

agreement to buy is called the buyer, and the person
sells goods or makes an agreement to sell is called the seller. The two parties, ie. the
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has the right to sell another's goods the
pef n..s..mawﬁ_ﬂ.mon&__oﬁmn ey self buy such io s
ot er Of ther  Accord; 9o0ds 1o siop
iiﬂ&a:ﬂﬂﬂﬁagﬁnaﬁ " 1o Section 4]

m%&, mwugnc:tﬂ&moo&gﬁag
ia%amrwgnsa_wegimum :sff;sﬁo:ro&miﬂa_mﬂﬂ
ium&ﬁo can make a contract .awnsgn_m:vﬁaaaﬂctﬁ%aﬁnnﬂr
l.&»!.ﬁm-: Eﬁﬂ_:su_,ﬁunqnﬂrawgwa
__.km.tmn_mnuun_m}nﬂa_m Eucu&_n_uauazw cm..nqu.ﬁ._gngm e aaaﬂmnnc:nn&ﬂ
: and shares, _ 7
ﬁ%uﬁ—-a—ﬁ.nngébnﬁﬂnm_ﬂ:n_c.ﬂmn#w STOWIng crops, grass or ofhe

® seperated from land bef sale,
have been agreed to be separated under the contract of sale are classified ”nm..““ ?Ha””.
wﬁ%ﬁﬁnﬁﬁanﬁﬂsaﬂmﬂ&. .

{3) Price: _nn.on._m wﬁ. always sold for a price. Price i a consideration in terms of money
There muist be a consideration for the sale of goods, and the consideration must be in terms
of money. Money is the prevalent legal tender of the country. In other words, in a valid contract

of sale. Emmnun_mz._cﬂwnﬂ_n_ﬁ_ﬁa_.aq_ﬂg Exchange of goods for goods—ie a barter—is
not deemed t be a sale But in fhe

case of Aldridge vs. Johnson, it was held that a
ransaction partly for money and partly for goods was a sale.

an ‘agreement to sell’

(5) Elements of a Valid Contract: A contract of sale is a distinet type of contract,
and must essenfially have the basic elements of a valid contract. A contract of sale can be
‘express’ or it can be ‘implied’. An express contract may be made by word of mouth, or it may
be in a written form. There are no specific formalities io be observed in a contract of sale
When one party makes an offer to sell some goods that he owns to anoher, and the other party
aecepts the offer. a confract is made. It is also not essential that the price of goods i paid
immediately. The price can also be paid later.

& Sale and Agreement to Sell

Sale: According to Section 4(3). when the ownership of goods is translerred from the
seller to the buyer under a contract of sale, a sale is said to have been made.

Examples: (a) Ashok pays Rs. 900 to Rajesh and buys a watch, or he promises to pay
Rajesh Rs. 500 and buys a watch.

(b) Ashck pays Rs. 500 to Rajesh and buys a watch. He does not take the watch then
and says he will take it later




of goods becomes eff

190 ransler of nn.._.__nnaﬂu. it is not essential _:Mﬂﬂn U,
All these are contracts of iﬂ!ﬂu‘ ownershiP _M___”._.__WN 1 the tme ol making g, EH.. P,

the contract i made. For the W00 oy g the of goods under the congy, ﬁ”f_

be :
of goods be paid, or the goods aansfer of ondition, It 18 called ap, oY
.~ ot of 2 T lled, when the

eV

13 i ———— e §
___.m::@h ; _ “__.L.f Super 15 declared insolvent
e making the poyment for

: When [me
Agreement to Sell: the Mulfil :
] ar on jtion
is (o take place at o future dot® when the mﬁm«nﬂuu:m%aﬁ a sale. -
1o buy his watch for Rs, 500 ai
& | _ — fefuse fo deliver the
1 the saller defouds in delivering [ The buper can sue mmumﬂl |
T OoT e |

[
can ety ey e o | 1 I ce oot bacee i |
323 Irom | delvering  the
the sefler but can ol file & suit Eaﬂﬁua&un? seller _sm_

to sell. Al the agreed time, O ha agreement 12
1 m___.sa__.s. of ounership is to take plac, Iy
_
_ | ‘
| againg! a third party as the u_s__._ﬁ_;
|

ownership of goods takes place: wi
agreemen!
Example: Amil makes het the to be eflect
it has been agreed ! ownership is v in
contract, | wansfer of or tral for 15 days and, i __n__um_m._._.
M

taken
W of ownership of goods js imm
']

g is to be paid, and the roval
e T I R L S
agqreement to sell and are nol a sale. to Sell ‘ of_goods, .
en Sale and b&in:..ﬂ_..an mean the same, but ther & r\\\\ﬁﬂn\\: Sale vs. Other Contracts 1
i g hMEnua._.nn., of sale must essentially have all the basic elements listed in Section 4 of the
Goods Act. In the absence of any such elemeni, it is not deemed 1o be » contract of

Difference Betwe
e ‘Sale' and ‘agreement IO seli' are genera 4
"o an ‘grosment o sell. There are ;" 1« o
¢ . llowing types of contracts are deemed to be dilferent from a contract of sale

a few basic differences between _._._”5. e
a ‘sale’ while it takes place ol 2 | which are discussed in what fg, fo
the two from the logal standpoin! Dy,  The i
differences between o Agreement n—ﬁ! sele (1) Sale vs. Barter: When goods are exchariged for goods, it & lermed o be 2 barter
feig in a | The execution is Vel 1o taje 7.~ il A sale essentizlly implies reimbursement for goods sald in ferms of money. The cost of
= - 4 contract of sale needs to be in money whereas, in a barter contract, goods are paid
\ind (in the form of other goods) and not in cash. In other words, a barter deal is

Basis of Difference o
The execulion :
js execuled. | L& the contract is hﬁ!ﬁ_.mmf &

For example, If A exchanges his radio for B's transistor, it would be a barter deal
of mansfer

sale, Le. the contract =
The owners y
. P of, goods g for in

ﬁ 1. Nabure
I = of ﬁﬂ&nﬁ is
| 2 Transler of Ownership “._n____mn‘ n“..“,__.ah?_wa buyer at the | transfened at the time of Ry Sy
| time the contract is mada, __n.w_hw H___M -H.Eh_ﬂq ﬁﬂﬂ?ﬂaﬂnm ats a.m ﬂ if A sells his radio to B for Rs. 500, it would be a sale. But if the consideration
\ buyer becomes the owner W gt Iment o of ownership of movable property is partly in the form of money and partly in goods, it will
_ B a sale s made . > i ok —_ derned 10 be a contract of sale.
3. Right of Likage The ?E__“q._m_& _Jnnﬁ..__un_n_wz_“” b zﬁquﬂ_._mu _M.Ma Hn_rq_un_ﬁa the (2) Sale vs. Gift: In a confract of sale, the seller transfers the ownership of something
Hu.... nwh&&ﬁ&ﬂmoo& ods and can | not give the buyer hfui oy o the buyer for a consideration in terms of money, ie a consideratic in morey is essential
s H.!S o s e oo e nigh! 1| i a sale; whereas, in the case of a gift, one person transfers the ownership of something to
I o _ of good is transferred 1o Hﬂn&. another without there being any consideration for such transfer. In the case of a gift. the transfer
e | hip does not involve an nse on the of the n receiving the gift, ie
f ownership y expe part perso 3
| 4. Consequence of Breach X e Dy .r?“ __w.uaﬂm._._m h_ﬁ. _Eﬂ”ﬁ E.._m_.ﬁur”n ._&_.3,_ ﬂ..m recelver does not have lo pay any price for acquiring the cwnership of an object.
{ “.__M” hﬂﬂnﬁﬂﬁwnﬁﬂ m_an_..“a E_w_.n_ s n_.____._nm..._an“:n Fﬂhn. s (3) Sale vs. Bailment: In a contract of sale, the buyer acquires the possession cf goods
| : - for damages onty—and oy sn___ﬁ_ fom the seller In retum for a consideration in money, and becomes the lawful owner of the
_ | of goods. _ goods. [n a contract of bailment, an the other hand, one person (the bailor} hands over the
_:._. Risk af [ oss Unless there is a contract 1o the | Uniess there is a contmal 1o (he possessicn of goods to another (the bailee) for a specific objective and, on the realisation of
contrary, any joss or demage to | confrary, any damage or los |p | such objective, the bailee is bound fo return such goods to the| bailor. The ownership of goods
‘ the goods is the buyers, even if | goods is the seller's, in a bailment is not transferred and remains with the bailor, and the transfer is for a specific
| B e non et eoalied fas delveny | objective, at the completion of which the goods are returned to the owner. [n contrast 10 this.
s he gpeds . in  contract of sale, the seller iransiers the ownership of the goods io the buyer, who then has
the right to use the goods in any manner.

o
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ion 58 of the Transfer of

(4) Sale vs. Pledge (or Mortgage): Acgording “Wﬂnﬁi@ to Lhe other with __J.mﬂnr._..vg._
Act, a pledge is the transfer of movable proPer __._H, pe given to the party making the u_af
ol providing security for an existing loan of 2 _EE_ m of goods Of valuables for a log, o
?E%%ﬂﬂlglea?gi_—dnQﬁ&&n.}-ﬂfm_gfﬂwjmﬂfﬂjﬂ_mﬂeﬁz
to & perty and does not transler the ownership of the  Implig,
the transfer of ownership of goods. bour: It is rther d:

W) Cuistaot ol Seje. v Gontesh &4 e u““ni q,.._lﬁ} and labour. ._._,.qn “H_.ﬁé L
pinpoint the difference between a contract of sale and contr of goods to the buyer nr.za.._r.
of distinction between the two is that when Ena_munﬂm? it is a contract s___gg
the seller has to do some work or labour to make such qu_:u_n... 36 T of sale, by
if the work or labeur invalved is excessively domindr it is deeme B FORIRCE of yyyy
i f teeth for a

Example: A dentist is required to transplant & Po i Do PEmON, and 4,
not have to do much labour because he has artficial teeth that suit .m:n ﬂﬂﬂ,m:_. It w be
deemed 1o be a contract of sale. On the other hand, if a printer has lo print multiple docyy,
on a printing press, it wil be a contract of wotk or |abour. .

Euﬁﬁua_ﬁ.aaaann:a;&fﬁn_%_ﬁ that a person has o v 1
skill and labour to modify or enhance some object thet is given to him by the other papy,

(i) In the case of Lee vs. Griffin, unmamnauununuﬂn.wﬁﬁgbru a EFE_E_EE
for his patient. The court held it to be a contract of sale. In EmnB,no_ Marcel -"......Rsi.
Taper, a contract to make a fur coal of a special design and specified colours of fur ag
Enﬁ:ﬂnnoﬂ&uﬂmﬁaﬂ.iﬁ_ﬁr_ﬂaaunguﬁnn_uu?.nn

i) In the case of HRobinson vs. Greaves, a artist made an agreement to m
painting h.._ua_ﬂc&..,.. The court held it to be a contract of work and labour. To decide sﬂs___.“
a contract is of sale or work and labour, the core issue is lo determine whatl conslitutes the
essence of the contract—is it goods or is it work? All works of art—may they be the wark o
a goldsmith, a sculplor or an artist—do not involve any goods and, as such, are contracts o
work and labour.

(6) Sale vs. Hire-Purchase: A hire purchase agreement is one in which the price of
goods is agreed to be paid in instalments, and the buyer pays a part of the price to the sclle
at the time of making the contract, takes possession of the goods and promises to pay the re
in agreed instalments. The seller, on his part, promises to transfer the ownership of the goods
to the buyer on the completion of the payment. The instalments, tll such time that they all nat
paid, are deemed 1o be the hire charges for the goods. If the buyer defaults in the paymert
of instalments, the seller can toke back the goods and is not bound to retum the amount o
instalments already paid to him. This Is so because the ownership of goods is the seller's. Tk
buver is entitled to use the goods so long as he keeps on paying the instalments, and becoms
the owner when he has paid all the instalments. But before such payment is made,*the trenser
of ownership from the seller to the buyer does not take place.

Whether a confract is one of sale or hire-purchase can be ascertained by a simpk
method. When the seller, in case of a defaull on the part of the buyer, can end tne confrad
and is not bound to retun the amount of money received in instalments, the contract is o
hire-purchase. The buyar does not have tha right to terminate the contract and is lisble to P

due from him. If no

! MStaimenty ame
iﬁﬁbﬁ-”_._n puyer with immediate transfes 10 be pa - 193
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of

instalment, he cannot phedge
S:?nmﬂ&ﬁig#:ﬁaa!ﬂ S8 0. goode ___
instalments. . |

___igm.rEE J m
. Py an I—f !_H;..-._l .
Huigrnugnkuln! __.ﬁ__n: riﬂu__.l___:_a___
zaﬁs;&agn_anﬁﬂwf

’ are takan back by the seler H
IL|||I.I-|.|.|_|||| S

8 Subject-matter of Sale Contract

The subject matter of the contract of sale is essentially the goods for which the contract
ma&uiigﬁm%aiﬁmnﬁ.ggq_%%gﬂaﬁuqﬁsaﬁ
ﬁiﬁrﬂu@:mﬁgnmgc%:ﬁm}ag:ﬂlﬂo&_gizﬂg
movable property other than aclionable claims and money, and includes stocks and shares
n_os.__uwnnﬂn.mqummsnuguﬁrﬁaunu&&_ﬂa_ﬁaﬁumﬁnigfﬂ,ﬁﬁra
aqreed to be separaled before sale, or under the contract of sale. It is dear from the definitic
that all movable property can be classified as goods—except for actionable claims and mon

7
; : z
,‘\\\\' 5.
Sale by the Buyer | Il the by |
a._th&nnn , Eg.ozﬂ.’?iiﬁliﬂiﬁn_

which are not included in the definition. An actionable claim s something which & person cant
Emﬂmufc.g&%rﬁ:ﬂﬂﬁﬁi&!ﬁﬂ:ﬁwﬁamﬂsggn&g!nﬁﬂ
of law, A debt due to a person from another is 2n actionable claim. It cannot be sold as ‘goo
although it can be assigned. Money also is not deemed to be 'goods’, but the reference
E_ﬁ:ﬂw?wﬁﬁ_ﬁwﬁaiuo:asﬁ?ﬁsa and rare coins can be ter
a.maﬁ,.mﬁiapnﬁnﬂ?iﬁmaaﬁnﬁﬁtai&ﬂsi%ﬂ.

?%&Eﬁﬁrﬂn}wﬂmﬁ_ﬁmﬁ%ﬂi_s.ﬂﬂo&?
g.}ﬁﬂim?%rﬂﬁﬁfﬁmﬁﬂﬁ:ﬂ%!
grass and other such ftems can be called goods if the
or has agreed to do so (1o sell them) in future.

!-hﬂﬁ
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g Types of Goods he tpes
._;?Mna.__aswﬁ chart illustrates
ﬁ"._n..uﬁ_m

=T o= ==
Existing ==

_ the various types of goods as unge,
mw_m&.mnun_u_pnﬁn__ﬂﬂﬂuﬂ
.mnﬁ_n_.._...m_n.an_._nﬂ_. — ore the goods that are n.ﬂ.__.umn_gn_qﬂﬂummmmng
(1) Existing goods: Existing & ﬂi%qrﬂimuﬁ_ﬁmﬁﬂmmﬁo&.q

. i and
. %%m__?nzﬂqu_.au_::n&mnnznﬂn. o o’ |
the seller is the owner uq?mmoo&u,?n_amuﬁm_mﬁ?ﬂﬂﬁgﬁug e goo the seli; ,

I an sgent, then he has the authorty of the principal o <l the goods. Existing goods p,
¥ : h
" further be classified as under Th: ods that have been specified and identified by b,

bags of sugar and makes a con
10 bags of sugar. The goods, in this goods that have not b ifically iden

rtained goods: Such exsting D . Identlie;

(b) Unasce o cl matter of a contract of sale are called unascertnined goos

the parties to be the subje
ww__cn_.__ goods are defined and sold by description or sample. -qnq.ﬁ.mm__....ﬂ__m_ in the u_un_..ﬁ exampie
if the 10 bags of sugar are not identified by A and B—ie. it is not made specilic which 1

bags are contracied fo be soki—the goods will be classified as unascertained existing goods.

Another example will clarify the distinction behween ascertained and unascertained good;
Suppose a has 20 cows, and he promises to sell one cow fo B, and identifies the partiuix
cow to B at the me of making the contract. The contract, in this case, is for the sale of 2
specific cow and is for ascertained goods. I, on the other hand, A merely promises to sell o
of the comws fo B, the confract would be for unascertained goods.

(Z) Future goods: Future goods refer to such goods that are not in the possession o
the seller at the time of the contract, i.e. the seller has to procure the goods from somewhes
or manufacture them to be delivered to the seller at a later date. For example, A makes a
contract with B to sell some electronic equipment which he will receive from Japan after o
weeks. The contract, in such case, will be for future goods.

(3) Contingent goods: Contingent goods are a of fulure goods, the acquisition of
which by the seller is dependent on a contingency Ezn:_w:_w_”c or may not happen. mn_“. exampk,
if the seller promises to the buyer that he will sel him the goods on a cermin dale if b
receives the goods from the manufacturer before thal date, the agreement is conditional
can only be practical on the happening or non-happening of an event. The goods, in this cae
are called ‘contingent goods' because the sale of goods depends “seller vocaiving the gao?
by a certain date. A contract to sell such ; on. the:sellarescelving (e 05

goods is not a sale; it is an agreement lo sell. _
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ction of Goods
Destile s that are the subj
ject-maller of |he
an
& e of the contract, the effects of such dasy oMHwnﬂ a__m«._n.n_.n destroyed, at or ¢
{he of Goods Act, and are briefly discussed in Srm_.uﬁmﬁm: with in Sections 7 and B of
ows,

5 are S
good iheir description in the contract, the eontract bacames void. For example, A agrees fo buy
cific horse from B. It hn_.aq comes 1o be knoun that the homse had died and the seller had
2 #¢ of it at the time of contract. The i : 7
owledae : contract is void in this case.

ro k2 from what h
Ac is clear _..D_.__.u : i mm,nrm_m.: said mdncmd—rnnc:ﬂun_!ﬁn_.nuﬂa:_cﬁuﬂn.ﬂﬂﬂu
gastruction ©f goods, il 15 also void in case the goods have deferiorated to the extent that they
their description in the contract. For example, wet or damp  cement or salt,

We wﬂ%ﬂ qu.-ﬂ.ﬁ.—._ :
though ot destroyed, loses its sleability. For this reason, such goods cease to exist in the

commercial sense. Besides, if the goods are stolen or acquired by the state, or cease to exist
jor any reason _u._m_.ﬁ_ﬂn the control of the seller, the effect is the same as in the case of destruction
of goods. 1t Is .E..u_wn!; to note, however, that even if the goods are damaged but still conform
{0 their description in the contract, the contract is not void . This rule applies only to ascertained
goods, and not to  unascerfained goods.

(2) Destruction of part of goods sold: When the conmract of sale is for ascertained
goods, and a part-of such goods has been destroyed, the performance of the contract will depend
upon:

{a) whether the contract is divisible, or

(b} whether the contract s indivisible,

If the coniract is divisible, it will not be void On the other hand, if the contract is
indivisible, it becomes void.

In the case of Barrow Lane and Bailard Ltd. vs. Phillips and Co., one pariy
contracted to buy a container containing 700 bags of ground nuts, and the seller could deliver
only 591 bags because the remaining were stolen. The court held the contract to be void because
the buyer had committed to buy a conminer, which was not divisible.

{3) Goods perishing before sale but afier agreement to sell: According to Section
B, when an agreement is made for the sale of specific goods and if, afler the agreement is made
but before the transfer of goods, and without any default on the part of the parties to the
contract, the goods are destroyed or damaged to the extent that they do not match the description
in the contract, the confract becomes void. The case of Ephrick vs. Barense is an illustration.
In this case, the seller gave a horse on trial for ﬁ_m..._....n days, the price ﬂﬂ_.ﬂ@l Tﬁmdm_ 40£. It was
alo agreed that the bargain would be complete if the buyer found the horse suitable. The horse
died within eight days without the fault of either party. The court held that the intended buyer
was niot liable to pay for the horse. Likewise, in the case of Howell vs. Coupland, a confract
was made to sell 200 tons of pofatoes planted in a particular field. The crop was destroyed
without any fault on the part of the seller and the delivery became impossible. The court held

the seller not to be liable for delivens

rllll! el e
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ragy
CONDI TION ") Warranty: Accoring 1, ¢ W B con e

iracy
e Ction 12(3) teminatos
in purpose of the contracy, th,
e

.,.h— 5& .
: ﬂmnn.:u.m hi _.n:._._._anmmu__n )
s reject the _mon& and treqt g, E..__E.M ch gipes rse g e F.“. Rzu ollotern] 5 g,
WARRA st WaITRNY S it 2 esceny .

as -_m.u___.n__.i_m_w i

o i the coniragy, OM What hag
of the contract 4 .E_m Waranly ig Violated, Ezaﬁah_. 1t only e, xPedile 1he EEH:
Ay €an file a suit for &mz._..g If a cOndition, of the does ot t2rminats e ulion
J nméa:? on the olher hang COntract § «- ol the  aggrieyeq

+ dogs not garr: Viokted, the eonracs
payer s not solely - dependent op 4 ;' Waﬂwﬁ_ﬂa ”f. Catract if éﬂﬁqiﬂahs__ﬂ
@ Introduction ine of eaveat emptor is applicable in the sale iy the confract and being helpful 4 ] Sele~te g, e i g
A a generdl nile, the doctrine e stipulations. In such case, (he d Q. Souds, by For example, Ram goes §, , horse-trader s
each conttact of sale is made under som he contract are bound _uw_.__._m o_n.ﬂ.._nm of nncm__ can wur a 40 km an hour, The trader Gives ik _”_mntm that he Wants 1 by a —
emplor does not apply and the parties to the conditiong mz?_z& ot Ram's requirement. Here, the horse being 952 and 295 that the hers, il 1 s
in the contracl.

fast h 1 :
. : . jtion of the contract |f the : Sty g un 40 kmvhoyr i - s
At times, the seller gives his estimation of the mu.umm he is selling. His - __Hm_n_mc s desaniln e Eﬂcﬂ_ M _.__.”a E_H.Eh Bt g o R
is: (a) to give his apinion about the goods, and (b) to induce the Ew.mq n.m Purchase 4, mS..._“_ epodieie. the contrect u
If the seller only gives his estimation of the goods, the buyer should, in hjs oW infereg, . |
himsell that the goods canform to what _.n EE“_M 1 _u:_m_ m.z_._.: if Emrmmmﬂm_ﬂcnﬂ the by, | 4 good homse. dﬁ H_nw: offers him a horse ang er and s hat he
S . the buyer can set his conditions for the purchase, uch condjfigy, buys the horse. Later he comes o yngy, that ihe :
Mnn—h“ﬂnw“nmwmomﬁmms_mwmm_rm mmﬂc_ﬂ:uﬂ which lawifully bind the seller tn whatever claims ”“m_.,“ the commitment of the trader i only hotse can only run 39 km in a hour. Herg
made about the goods. A mere commendation by the seller of the goods d

025 ot amouy zna.hﬁw_uﬁ.._nmwaﬂ% ey only entiles. the buyer i, recei
a stipulation, and does not give any right of action to the buyer if the goods do nol mestp, | T
seller's estimation.

aim that the seller makes with regard 1o the 900ds or any agpo| According fo Section 12(4) of fhe Sale of Goads Act,
Thus, any such claim thet the . b v Spect of f R D S s Py s gl
contract of sale that reveals something which is not known to the buyer and that induces that is deemed fo be o s o
buyer to make the contract of sale is a stipulation that is binding on the seller Such Lizhily the right I enforce the .5._5 u__m” d condion o warmnty [ o contract on the ground ha, b e
on the part of the seller becomes a part of the contract because the buver makes the eonm from the eircumslances of the case, and the intention of parties when they added such stipulation
on the basis of such revealation, and the seller cannot refuse to perform his promise made i i the contract, For example, A sells a car lo B and seys mab it m_.m.__ _,m_.a E_.__.m n____taﬁ of 30
i i i i {1l km to a jifre. After buying the car, A realises that it does o it nto a lire. It 15 2 case
the mc.aan.. According 1o Section 12(1) of the Sale of Goods Act, a slipulation can be- {lz i b _.E.“.m_ e gt h D iy i btk
condition or (2) a warranty. not entifled to recover the cost of the car that he has paid to A and return the <ar. In conirast
lo this, A says that the car will give him 30 km fo a litre, and B mﬁu___..m. a Ei;fu 553. .=
it does not do that, he is not buying it. Here As statement is m_m.._zn__“”..u_g n_"__“___._._sh._n_ﬁﬂ_ Ms .w
— Stipulation ._ Frepared to buy the car, and the contrad is dependent on this BE___,M: gkl ol 0 e e
. i the car, A finds iha it doss o g the promised g afeigliry e In-addition,

t\\l\\\l\\ Warranty _ ____Nvm_._mnEnmg_,nﬂgﬁaﬂuﬁumui_ﬁ?aﬁi pa :

Condition RTER A has the right to claim damages from B.
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condition 1@ the contract Warran ty
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Waranty

i} Distinctio
The follow!
A warranty is collateral 1o

biect_of the contract. the
A breach of warmanly dogs s |
enfitle the eagreived E.q_a
nepudiate the conbmct, i
entitles it o damages —_d_._......-‘rzr
ather_pariy
A breach of wamanly doe oy
have any legal effedt on me
copirach
A breach of warranfy i
duemed to he a breach of condi,
and the Im.@.-ﬂcﬁn party canm
repadiate the coniract on s

Hm_..:n_.

§) When Does
Accarding fo Section 13(1) of the
eanditon that needs fo be julfilled by the SelEn
condition, or treat the bresch of condition 25 a breach of warranty and
condition may be heated as 3 bre

vold, A breath of
a condifia

hecorming
situations:
(1) Waiver of condition: In & contract of sale, il the seller fails to fulfill
{ his own wil, decides to walve such condition, le. does not insist € B
i liability to fulfil suh

bsclved of his
the breach of condition as 8 breach

and the buyer 9
-performance of such condiion

fulfifment on the part
eondition. If the buyer has walved a co

he cannot later hold the s

of warranfy,
He can only claim damages for non-performance.
Example; Ram makes a contract lo deliver 500 baies of cotton o Hari on 15 Jarath
{hat date to be 2 condition of the contract and &2

and the latter considers i

that he will not accept H“ﬁ&uﬁw

ﬁ".ﬁé and he accepts the delivery. If Ram

!um_.”,..__._u lhe goods on the appointed daw. Har

E...u”._.m____..mmuo&naum.h!_.ﬁqc_ ha has sccepted
y sug Ham [or damages. B
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of warranty: According
has accepted the delivery
already beéen deliverad

f breach of condition as breach

(2 13(2). when 8 €on
5 m«n:._u._ of the mn.ua_m. ar when the contract relates to goods that have
o 8 _u..ni... unless here is an express or implied contract to the contrers the breach of condition
zﬁ____”um ngﬁm%u_gﬂmaﬁﬁmggﬂgggaﬁ&kﬁﬁagwg
5 00T L e plicit provisian in the contract for doing so.
%Em as to Time and Payment
jpulatiol [ the Sale of Goods
i m.}nﬁnaim 1o Section 11 @ e of Act, unless there is an understanding between
ies 10 the contrary, the time u_umﬁuan.w=c,n_nadﬁag§n core issue or the
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did not have the right 10 sell the goods, the law entitles him o receive back the pricé that he
nuumnu—mn_ﬁ_n:nﬁ Divall bu_n_nanhuﬂﬁuu_nsﬁm_
he filed a suil against A. The

has pald for such goods. In the
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court held A liable to pay back the money he had received from B
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the goods for sale in his
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goods.
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should withstand bailing water 12 be used for the purpose {or whick
of Bombay Burms Trading Corporation V8. Aaga !uvas_aa_..
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A asks B to give him ‘Primes’
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{4) Conditicn as fo merchantability of goods: i ik
16{2) of the Act the goods must b

per their description and sample, according
Peer Mohammad vs. Doloogam is an imparias

Mustrat . o

E:.H»Maiﬁ.#ﬂﬂ%m”m :ﬁ;ﬁ_.ho:&m& into a rock (because it was wet) was declared 10 be
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rriehaiebbe bl oraliliirs hey are put to work, it is deemed to ke a brneath af e

203

to sale by sample: According to Section 17, & sale by sample has

E_Ei__.:m enlir® lat of goads will correspond with the sample.
i b will have 2 (sasonable opportunity to compare lhe
(v} There Wil b2 PO latert defects in the goods which are not apparent o visible but
o be non-merchantilable. This implied condition s applicable only to
ble to the naked eye. The seller cannot be held liable

on an inspection of the goods. The case of Modi vs.
elect in the cloth supplied

seller guilty because, gven
pinpaint the defect in the

goods with the sample

ondet the ¥ ..
¢ defect which are not wisi
PP rpcts which €0 be spotted

elee” cample: In ‘his case, there was a hidden or latent d
made it unuseable for coats, The courl held the

[ the sample, it was not passitle lo

_%ﬁnu__! nu..n_EEa as to usage of trade: According 1o Section (16)3, an implied noﬂn_m_nn:
{ o 10 muﬁ..%zwz customs Of usages of the trade. I an order for goods s placed with

rer, il is @0 implied condition that the goods supplied must be manufactured by
" ﬁEnE,mm fro
as to wholeso
lates that such

and N°
Condition
i n—.ﬁ.-ﬂ ﬂ_..__.—u._..-ﬂm.ﬁ stipy
bought @ bottle of m
that the millc was
and A was entitled to dam

ilk. The milk had typhoid bactena and As wife fell
not wholesome and breached the implied condition

ages from the bottling company.

jmplied Warranties
i the implied warranties in @ cantract of sale:
ta Seclion 14[6), the contract of sale
the

Quiet and peaceful possession: Aceording
has an implied warranty that the buyer has the right to gquiet and peaceful possession of
goods, which implies that, when the buyer has received (he possessio
fight 1o use and enjoy them. If the right of the buyer of possession 2
iy disturbed, he s entitled to file a suit against the seller for such disturbance and the latter
i liable for damages ro the buyer
(2) Freedom from charge or
under Section 14{c) is that, in the absence of a contracl to the conirary,
buyer must be free from encu s to light later that the
or morigaged, or @ third party already has the i is liable for damages
tn the buyer
{3) Warranty as re: If the goeds aré easily destroyable {e.q. inflammable).
or dangerous fo handle, it becomes the duty of the saller to forewarn the buyer of the danger
a_nru:m_._zm such goods so that the buyer takes specific care in their usage. That is the reasen
”_ y some medicines come with lahels wamning the consumer to keep them in cool dry place,
rto use them only according o the advice of & registered madical practitioner
s In the case of Clark vs, Army and Navy Cooperative Society, the buyer ﬂEo_...umnn
it ...._u.zmma killer powder, The seller who was aware of the fact, did not warn the buyer that
s dangerous if the cane was not opened carefully and the powder was spilled on the body

to specific ca
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t . k-]
: : ._._.,._5_ =
_ the o e Rie o o Vil oyt " P Pomany, o
OF PROPE e b TS S e
TRANSFER R $ 0 Sotn 25, o o e
of the %ﬁu?ﬁiuiﬁeﬂwa S ok b
OR OWNERSHIP | oo o
are in the possession of g, mao&yﬁknﬂfg _»xﬂ_.,ﬂn..__.. .
Seler, but the Qeliverad 1 g SR 10 g,
i a creditor of Pods has b
Even the sellor g oy " Al s rg TR B the by,
ugg the seller becomes Eﬁ_..!_‘rl . gﬂ..gﬂ - :
rﬂrﬂﬁﬁﬁﬂﬂ%iﬁﬁ&%ﬂwﬁﬁ%uﬂ:ag?yﬁ Oficial Receiver Hfaiﬁaﬁafgdfﬁgngas?ﬁ
g crans nership of goods, cannot be <y N0k retain e Ruch goods
Igﬂﬁﬂﬂuﬂ.ﬁﬂﬁhmm.ﬂ;ﬁﬂieg. ! R has 900ds thy affaﬂ.n_#!pu.
: the buyer is the : goods already been tranglerreg h&% been soi s
- The wansfer of ounership of goods from the seller o TO® of 5 E?r.eﬁ_a becise the
#ﬂﬂxaﬁﬁuﬁfﬁgﬂﬂﬁnﬂmaﬁﬁuﬂssﬁ:ﬁxgﬁésm&&ﬂﬂ because of & default o the uﬂﬂ__xgﬁiq.ﬁ!uﬂﬂ.uﬂrfa? u..q.uu”h
wﬂaaﬁmﬁﬂﬁnﬁ%ﬂiﬂhg&mﬂﬁﬂﬂﬁﬂmgﬁmnw&aﬁ#aﬂy ‘...”w)nnau ?wﬂ_&-ﬂu?ﬂﬂn?
; ; ip of goods. L 2 Eué.up??nﬁ.ﬂﬂﬂo& : E&Eﬂ&a&ﬂnf
msues related with the tansler of owneship @) E.!.ﬁ-ﬂ.m__ _ &y action
2 rﬂo_uﬂn_. l_r:..__aiff.!; Proceedings BRinst the third. pary,
WEWHE&EE& : gniﬂqﬁgﬁsaag;?gfﬂlaiﬁéa?ufﬂ?
Aﬂiﬂﬁéggﬂmﬁaﬂﬁﬂnm&_@nsgﬂgfgmﬂm nﬁaﬁugiwﬁgﬁgniiaw?giﬂ = Bl ower the goods, i
Eﬂﬁ?aﬁ&%&g%&%%ﬁ:ﬁ?a&&aiaﬂﬁiﬁﬁ The transfer ﬁﬁss&ﬁ?ﬂ?lus?fn Erﬁar#ineﬁfl
of the buyer cannot be restricted. _..&Eﬂd . 0 be discumed under the folowing
| gﬂrﬁﬁgnﬁnﬁﬁzﬁggﬁﬁgﬁinsﬁaﬁﬂ a) Time w the propert _ i
fgﬂﬁﬂgﬂgmgaﬁfnﬁ%qggm?ﬁ {b) Reservati of the right of disposa]
!4.:25rmmaﬂmaosemuaaonswﬁrﬁam:m!&gmﬂ%iwoo&mﬁ?ﬁ __-“_._.r!_uunn»r.!o-ﬁu S
Agngkmia_&g_.m..muwyﬁo_oc.ﬂmnrﬁwﬁ:&m:mm#ﬁ?&ﬂ Eﬁgﬁnl?ﬂaﬁacﬁwsiulgfﬁs?mﬂﬁgﬁi
the buver of goods. g . uaiqu??auigigézanﬁgasrg
For example, Rem gives his _nrwomrwaguu,m_ﬁncm_uqﬂggﬁ_ﬁ areemint, the Aqt : but, the absence of such
4 ] B giﬁmﬁ.ﬂiﬂﬂgﬁnﬁ:&&ﬂlafﬁs
E_._..Erﬁﬂnmﬁgﬂﬁ.uﬂwéd_m_ﬂ?ﬁaﬁm%ﬁ: EmEmﬁ_.___Ea.ﬁ Hrﬂanﬁhnunggaqii? 4 s
has only given the possession of the watch t Shyam; he has not transferred qﬁﬁ_ aﬁaﬁsmnaﬁgai.ﬁnmuipﬁ ﬁn:.ﬁﬁi&?ﬁnﬁﬁ&&ﬁﬁﬁ
uﬂﬂﬁm&?ﬁ.ﬁﬁﬁzasguﬁsmﬁagnﬁﬁﬁuﬁnﬁmﬁ?iusa_as &Eoﬂwsnﬂnuﬁmnuo&u
vuwﬂ&ﬁ;ﬂumam.gi:rgﬂmﬁﬁcg ggﬂuﬁnﬂmﬁﬂ#mﬂ&u
The point o be noted here that a transf QﬂnmmmmmE::nmaﬂa*E#_Hn .E?maﬁmgﬁggﬂ.ﬂ.ﬂmﬂg
transfer of owneship just 2 a trangfer of Wenrship may always not be in terms of g M g-aﬁﬁ&;&iliﬂ"mﬁg&naﬁ?ﬂa&aﬁqa
nau.ummnﬁFHEEEEEENE_EETHumgﬁaEunn:onnﬁuﬁ&mmaawﬁq. Eﬁa&gsggzggﬂﬁn&& Efuﬁ.ﬂﬁqﬁia&qi&.ﬁ:i
may not always be simultanequs, But transler of ownership from the seller fo the saﬂp&a?m&ﬂnﬁsﬂisasﬁﬁa&gn
important in 2 eontract of sale fo the following reasang:

addition I the goods, /In
?E.w&,?&n;.m_%&fi?gg%%ifg

’ B
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what Is the quantily for which the transfer of ownership is fo

to B that he wants to buy the EE?E:&HE.M In 5»5”."&8@_ T.Eoﬁ.ﬁr

this case, both parties have cleariy identified the ‘goods’ that is ig ,umciiu.__..u-w. »A

are aveilable with the seller at the time of the contract, i aﬁa#_“&.___auyw
According to Section 19, If the contract of sale is aboyj

__”_KQMEMREE—.Eigﬁuﬁaaa%gmeqﬁn%ﬁhnngn oy

nirary, the fransfer of ownership will be affected unnu_..ﬂ.,. absence

~When  the goods are in a deliverable s o llouing ;FSBE

The loss in this case will be A
A, and he will have 1o B
&#ﬁ?ﬂﬂnﬁggﬁﬁnamﬁgaﬂnu_ﬁ_Lﬂhﬂﬁmgﬂﬁmnﬁn to 4

-Wh
en specific goods need to be Put in a deliverabje condition

2 but the seller needs i
io asceriain their price—by Measurement, weighfage or doing any other

e
can 'n of the books has trangh
he _u..r“q.u__ﬂ:_w_nna sold, and manh_n_“m_ﬂ&s”na 4. In the Zagury 1, Fury g
of 8¢ ¢ the skins, but before he could g, nﬁmﬁuﬂwﬁy_ﬂsg 60 shins ;,m E_M_“Hmﬂ bales
Were destroyed by fre, g
and

ing. weighing or testing the Q0005
”.m_””.w? mm: il the confract specifies gﬁn__ﬁh_.mﬁm_. ..u__. o”&H = 2lfected when the contract
complete il the buyer has satisfed himol gy the waigh faes tat the sle s ot
oo, the transfer of ownership is affecteq S .u_m t2ge, quality and lesting of the

() Passing of property in unag @ buver has satisfied himsalf

! cerlained goods: According o Sect
contract is for the sale of unascertained goods e iten o Section 18, i the
have been ascerfained, | 4 ? of ownership s not affected il the
qoods . _.ﬁmnmim_:&giﬂancn:moa&gm
mn_namamﬁ_ when the contract is made: only a n_mwﬂ..ﬁzo_._ of the goods has b ﬁrﬁ _._nn. been
eontract. For example, A confracts 1o buy a sheet of glass of a particuler sie m_”“._n.w_n”.VE e
gs godown. The ounership of the sheet is not transierrable to A until he selects _&nﬂﬂ
{he sheet that he wants to buy. The oumership of umasceriained goods canmol be _umn”u—m_.am il
suh time that  the goods are ascertaingd. In the words of Lord Lorehum, "4 contradi lo el
unasceriained  000ds s not o complete sale, but g promuse to sell™ The rules goveming the
ransfer of ownership of unascertained goods are as follows:

—Goods must be ascertained: According o Section 18, when a contract is made for
the sale of unascertained goods, the cwnership s not translerrahle 1o the buyer Hll such lima
that they am ascerteined. Ascertaining here implies that, if the gaods have nol been manufactured,
they need to be manufactured; snd If they have not been procured, they need to be procured.

—Goods must be appropriated: By sporopriation is meant the seperation of goods o
be sold from other goods Aceording to Secion 23(1), “When there is a contract for the ssle
af unascertained or fulure goods by description, and goods of that deseription and in a deliverable
state are uncondilionally appropriated o the econtract either by the seller with the assent of the
bugper or by the buyer with the assent of the seller, the property in goods thereupon passes to
the buyer”™ Such assent may be expressed or implied 2nd may be given. cither before ar after

the appropriation is made,
In the case of Laurie and Marwood vs. Dudin, a contract was made 1o purchase a
jar of wine out of many jas in a cellar. The court held that the ownership of the Jar could

only be transferred fo the buyer when the jar was selected and appropriated. .
—Goods must be delivered to the carier: Acconding to Section 23(2), “Where, in

saller delivers the goeds to the buyer or lo & camer or other

contract, (he
i buyer or not] for the purpsse of transmission ta the buyer, and
S

i hether named by the : |
.M“m__”n:ﬁ__ Muw_?.m the right of disposal, he is deemed lo hawe- uncandifionally appropriated the

i ; ish his cight
ap dhe goods to the buyer but may not velingu
ership can only be transferred when Lhe seller




=
It is important h__n_ note here thal mer? mmm.._,n@_.n; goods does not transfey -

of goods to the buyer The seller may nesene his _”_mi of disposal with the inge of..ma
receives his payment before he transfers his ownership to the goods. [ such ngm__._zn_.hnsm_ _.n

ing or the Rai Receipt is In the name of the seller or his nt ;
n__.._.”n_u”mpr_. is EnEdn___.__Mr.i Is :ﬂ-__u transferred to the buyer 29ent 50 tha acﬂn.u”.e o
(i) Passing of property In case of goods sent on approval, , P o
return: According to Section 24, when the goods are delivered to the ce.cﬂ.m-. on "~
on sale or retum basis, or on some other normel condition in practice, Emgﬁoq hig nuua“”
to the buyer can be affected as under: ﬂﬂ.j
—When the buyer expressly communicates to the seller his acceptanca of
does something to indicate his acceptance, the transfer of owne hip is Bﬂuqﬂmﬁ.? %o0g, 1

the car, he h....n:mn communicate his approval to Ram
. by 10 Janua
_.“_o_.-u not communicate his approval even after that date, and does :H ”.._.“.EH o Shyep
QEEEH_NE:WQE_&EEE_ESmgmiESmEﬂ n_ﬂﬂ__wmﬂﬁg

In the case of Kirkham vs, Attenborough, it was held that if the buyer pledge
the

ral rule is that only the o
g gene et of goods
the buyer. But the can sell
to re arg situations when the the 80ods ang transfer his title

the 9°7 agent sells goods : goods
ke an on .U.mm._ﬂ.q of Tﬁ .ﬁﬁﬂﬂ—.ﬂ&u are npt sold T.t the

0" e not
=
li belong to him sglis :
; the goads. Anather situation cap be

the ik

m%& thority of the principal in il
ds the a4 . *eling some gooqs. |

P who is not authorised to sell ther;, g by a person _..._non”! the goods are 54 P

agent that arises is  which party should be,
jor : r the logs i :

HH.N jose his property for ever, or should ap, Unsuispect :Mﬂ”wﬂun_zomicﬁ the owner of the

faith be made to suffer or loss. | such circumstances i s_rn .H__ﬂﬂwwcu_: the goods

who is not the

in ucon has the capaci
[ ) pacity to pay fer the
a._sMh n_.mw.wmuuuo&m can sue such person for ::m_w“_‘n_.ﬂ. ”ﬂao_” net much of 8 problem because
___nu?lw the case, when the seller, who does ney |, 900ds and claim damages. By,
[ 3 ake d the wcn___..nzﬂu__n_u&m:n does b
acity to m goo loss of the owne i not have
____n%_ ; The lew h ._.umuoam_un_wﬁmmoo&. B Borings a
difficult situation. i Eﬂ”_aanﬂm____m u“...._m Provisions far sych situations,

The next question 5es is whether or not persan ;

i o o e o
answer is simple—what we do not have, we cannot give—which means that the uﬂ_ﬁ.._.n.“”.__ only
yansfer the ownership of goods if he has such awnership in the first place,

\knno_.n_m:m to Section 27, the general rule s that no one can give a better title to the
puyer than the owner of goods. If the fille of the seller of goods is clear, the title passed on to
the buyer would be the same. On the other hand, if the title of the seller s defective o
jimited, the buyer's tille would be the same, and he will have no right to the goods even if he
has acted in good faith and peid the price of such goods. Take an example. Satish steals some
goods and sells the same to Gopal. Since Satish is not the owner of goods, Gopal too would
not be an owner, even if he has bought the goods in good faith. This general rule is based on
the Latin doctrine ‘neuro dat quad nom habet', which means that no one can give or transfer
what he himself does not possess”. The law can, in other werds, be expressed as “the buyer
cbtains no better title to the goods than the seller.” Thus, if the seller has a good title to the
goods, the buver would also have a good title. The verdict in the case of Cundy vs, Lindsay
Is an important illustration, in which Blancurn who has acquired some goods under the name
of Blancreen and Co was denied the right to sell the goods because his title to the goods was
defective. In this way, the law protects the interests of the genuine owner of goods and harms
the interest of innocent buyers, but the law is necessary for the inlerests of society and security

of its property.

_@ ﬂhmﬁ”:ﬁn—-m.ﬁ Section 27, the general rule tat governs the tansfer of the title to goods
is that the buyer acquires no better fille to goods than the seller had but, in the following
situations, if a person, in good faith and by paying a reasonable price, buys goods from somebody
who is not the owner of the goods, he has a good fille to the goods as a buyer

(1) Title by estoppel: If the owner of goods, by his actions, _E_i_.._n_, or behaviour
convinces the buyer that the seller is the owner of goods or has the authority of the ?e:ﬂh
E__E_umo.anu.n_.&m:mzﬁimw:ﬁﬂﬁ?ﬁrﬂmﬁnmﬂa&._ﬂﬂﬁ::nﬂ_gﬂn_ugaﬁ_



B sells A's bicycle to ¢ A
1-&%3%- .. 5
e 1 90 i, o doss lie Y .__a_ﬂ,i bicyde o,
o ot © 5 g 10 €% e owner of the SIVCe. T such cag, © M e
X e, DA g gt b e right to sl the biace, and B b beg
the conV B Bg . %y
1
ile agent has g,
. When 2 merchanti the .
- with the consent of the owngr ....Woﬁmwgn-._ﬂ
m__wn de by the merchany \ang B
of b 5 a sale ma by _m_.n memﬂ m..._.m_.ﬁ
E%E.‘.ao_.__mn i%igrgw%&a?ﬁ_—;m i g,
in the the ownet ot in good faith. and must nop :wcww—”u__wﬁmw

: B 1
much lower price and kept the maney .....mEna_ f.ﬂ#

A geve his pCeta 25w i
case. ﬂﬁ.mﬁﬁ:ﬁ”hre.&rﬂnurﬁi%&%mnhugﬂm,?wﬂh_..&?ﬂnf
:_&ﬂ_#nﬁ::mann_ En&ﬂn__.%ﬂu_uwnr:da » @nd Tecognised the E.Fn_nsw
?EEE&EN&N% Em.n

ng to Section 28, if @ thing is owned by morg
; ion of ong CO-OWRED with the consent of the othery E:ﬁ
persons. and is in .=..m possesSic sells it, the buyer gets the n.”nz.:ﬁ_m._m oumership of u.”._n.__._w
o when the buyer has acted in .mo_un_ faith and paid a prc, for __.,_4@
ler's right 1o sell the thing. For example, A ang B i
4 B, wih the consent of A. is in possession of the goods, Afia, S_.E_u_s.n
Mh___._h__._._ﬁ_mﬂ.n_u i o buys them in good faith. In such case, nﬁ__".ﬁcmnﬁ&_ﬁ
e goods ' _

@ qﬁ.wﬂnmu._n by a person in possession of goods under a voidable contracy; ?ga...m
a

; fram mﬂﬂﬁb:.ﬁ-ﬁ.?ﬂm D_uE:m_n—Enm.uoam ;
to Section w. ___ _“._ H.__._cnﬂ “rwmm_ﬁhwmngﬁ under which the seller has obtaineq p__u._HMMME
fraud or .M_maﬁz_mr&_n__ gels a good title 1o the goods. If the goods have been na_u__.s_n_sm“
”o”oﬁm”mﬁ_m sontract by the seller, the owner of the goods has the right to rescind  the gy,
and take the possession of the goods. But, before the contract _m _.Bﬂ_._n_ﬂn if the Quily oy
<els the goods to third party who is not at fault and has acted in good faith, then the yyr
of goods does not have the right to get the goods from the buyer. and the latfer has » gy
lfle 1o the goods. But i the owner of goods has rescinded the contract he had made with &
<ller. the itle of the buyer of goods will become defective.

Example: Ramesh buys Suresh’s scooter for Rs. 2,000 by threatening the latter wik s
qun. Before Suresh can rescind the contract, Ramesh sells the scooter to Vijay. Viey hsw
knowledge that the scooter was purchased by Ramesh by threatening the real owner of tx
scooter, In such case, Vijay will have a good fitke to the scooter.

For this exception to the law to be valid, it is necessary that the goods have heen acquie
by the sellar under a voidable contract. If the contract under which the goods are acquir ¢
unlesful or void ab initio, the buyer has no right to the title of goods.

_Swuo:fﬁoﬁm_u
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ol might claim fram the seller.

ot P et Sushil buys a TV #
Example: vs om Om but does not take its  deli .
possession of Om, who later sells it 10 Mo, ivery, i.e. the TV remains
in the an,

: Mohan buys the TV in good faith and
that it has X ;
o 10 _._.Ho_.,ﬂ.d_ﬁ_mm , already been sold 1o Sushl, Mohan, in this case will have a good
" !
fitle ©©

The law is applicable only in cireumstances where the seljer
uuuﬂﬁﬁ and not as a bailee or pawnee.

(6) Sale by a buyer in possession of goods: According 1o Section 30(2), when @
huy el with the consent of the seller, gets the possession of goods before the wansfer of their
sunership. and latter sells or m._mnmﬁ._ the goods 10 a third party, and if the third party acts in
good faith and gets the possession of goods by paying a price and without having any knowiedge
of the tight of the owner 1o the goods, he gets a good title to the goods.

(7) Sale by unpaid seller: Section 54(3) of the Act provides that when an unpaid
seller exercises his right to stop the goods in transit or his right of lien to get the possession
of the goods (of which the ownership has passed 1o the buyer), he can re-sell the goods. The
buyer, is such re-sale gefs an absolute fille 1o the goods. Whether or not the original buyer
has been informed of the resale has no effect on the file of the new buyer

(&Y Sale in overt market: An overt market implies a market where goods are openly
bought and sold according to the marmal practices of the trade without any restrictions. Accarding
to the English law, if @ buyer buys some goods in an overt market in good faith and according
E#igﬁnwgfggﬂi_Inmnwumon.nmnmﬁm:n_._ goods, even if  the seller
is selling stolen goods. Indian law does not recognise this provision since it gives legitimacy to
the sale of stolen property..In short, we can say that, for a buver to have a good litle, the
following conditions must be met:

{2)  The seller must be a merchantile agent, i.e. he must be a factor, broker or auctioneer.

(b) He must have the consent or leiter of authority from the owner of goods.

(c) gmﬁmaﬁgaﬁmg&%ﬁmﬁ:ﬂqﬁ_qnﬁﬁﬁmﬁﬂﬁnﬂig_

{d) The buyer must have acted in good faith.

e}  The buyer at the time of making the confract. should have no knowledge that the

agent has no authorily to make the conhract.

has the possession of gooods



18(V)

pERFORMANCE OF THE
CONTRACT—DELIVERY

ENT
g Performance of a Contract of Sale
According to Section 31 of the Sale of Goods Act, the gist of a contract of sale Is the
pformance of their obligations by the parties to the contract. It Is the duty of the seller to
giver the goods and of the buyer to accept the delivery and pay for the goods. The contract
¢ completed when both parties have carred out their obligations.

§ Payment and Delivery—Concurrent Conditions
According to Section 32, unless there is an agreement to the contrary, the delivery of
wods and the payment of the price of goods are concurrent conditions, le. the seller must be

vlling and ready to deliver the goods, and the buyer must be willing and ready to accept the

wods and pay the price to the seller.
the beginning of the section

The condition ‘unless there is a agreement o the confrary’ in
have a special importance. It implies that the payment and delivery need not always be
o other conditions with regard lo ‘payment of the price’

oncurent and that parties can agree t
and delivery of goods, ji.e. the payment or the delivery can be non-concurrent and either may
b done later as per the agreement between the parties, Of it may be divisible and may be

made in instalments.

' bligation of the seller s

As t f the contract, essentially the most important o
lo dEliverl:hE; theOd:ngzdc;m 9 of the Act defines delivery 2s the “voluntary transfer of possession
of goods fmmgoﬂng' wson to another”. The g ust be in 2 deliverable state before the
delivery can be madl:e Depending upon what the parties have agreed to, the delivery can be

concurren or in instalments.
t or at a future date, ls ferminates when he ma

The control of the seller on the
and that of the buyer commences. Besides the seller, the geller's agen

§ Delivery

kes a delivery of goods,
{ can also transfer the
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5 gond o P { the sell i
- bl dale o et devery " yer. ATV et of the seler or his gge, X
§ ok S a0 oo 0 O puger 8 0D be actual g,
by rrod to a8 fictitious nm_#.m_..____ ..”_

il -
(0 A 0 g he posstSi®® T oo refe
: ey = on of the seller or his agent, g °
ane deemed 1o have been unh.__a_u he
the following situations: "
fler and he agrees lo
keep them &

yer bt
n made i
of the 58

E%,.aa._ o thid E@&EK jo have bee

in njr.uubmmﬂhmﬂ:

ane
fhe muﬁnm
{a Whan ¢ al the huyEr - of th

E.._n.;____._mm
2 ossesion o 8 hird party, and the party carfimg j
mn.:_.ﬁ buyer

{hat he i l=pinS i %mﬂ% he goods BT of such large quantity or weight thy
.u.uum__. ongalcalls the delivery of tifle decuments 0,_ the goods, 93“
proct of the transfer of possession 1o the bup |
the key of the warehouse where the gug
buyer constitutes whal 5 ey

o buyer, and the seller gives hi g

ple, dalivering
Reilwsy Receipt to the

the Sala of Gands Act, the delivery of goods in a sile coning
& ey such acl which buth the parties fo the coniract deem to constitute “delivery', or whid
s e conteol and possession of goods to the buyer or with the consent of the buer b
a firnd peety nominaed by the buyer -
Effect of Partial Delivery

Acooeding 1o Seclion 34, if the seller hes initiated the process of making the deliven

poods m the biger i
o a_ﬂmu.w‘-m.wﬂ _...u ..E&m Ear.]_ delivery, [t hes the same effect as that of compkls
if the delivery is in instalments, the deli ;
have the eflect of the total del ivery of one instalment dos ©
o be dolvend can be Ezﬂﬂm __H__S made. The partial goods delivered and the fotal ged
ok 30 kv of o0l 1o B, e an the facts or circumstances of the case. For examipl, #
thewelery, makes the fi camier has the capacity to transport ot a tme A
=it E.E_ﬁe&ﬂx P sport one ton et a bW
ot he pa e 2 T ol the total delivery s of making the first delivery in ths &=
nd then mahes the nex h if A expects 1o be paid for the one @
delivery, it will completely be a different srEnahd

"
F\Illrlll
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of total delivery, because here A's intention is to

have the effect
delivered from what is yet to be delivered.

.EJ.N_H .Tﬁm .T_Qm_n-

no specific contract, the seller is not lawfully

ch time that the buyer applies for the delivery.

that, if he so desires, he can deliver
Polisetti

pelivery
—ﬂu-_-. ..ﬁﬂ.ﬂ m.m_. C-..Lﬂ.h..m :.-quw wm
buyer till su

moohm ight 10 the seller of goods
The verdict in the case of Alpaty Moorty vs.

not only liable to pay the price of goods, he also was

rules that apply to the delivery of

A . As & general rule, the contract of sale specifies where the goods
of na__qn.nt duty of the seller to deliver the goods at the place specified
:nn 36(1), if there Is no agreement between the parties

¢ of sale- Eaﬂ%&: the goods cold will be delivered at the place where they were

. existence when they are sold, they will be delivered at the place
an agreement 10 the contrary between the parfies,

factured, unless there is
the goods will be delivered at the stipulated place.
in Sich ¢ of delivery: If the time of delivery is specified in :
i2) d..:mm st the time specified. But, if the contract does not specify any time of delivery.
hould deliver the goods within a reasonable time. What

, the seller §
n the circumstance of the case.
. According to Section 36(3) when the

delivery is only made when the party
[ the buyer. The title to the goods,

the contract, the seller should

depends upo
ession of
session of 8 third
to keep the goods on
to be transferred to the buyer.

Ashok buys 2 watch from Vijay which is in the posssessi
watch with her on hehalf of Ashok fil such time
it. This will be a case of delivery of goods in the possession

person,
behalf ol

Example:
says that she will keep the

het 1o heep il and Ashok agrees to

of & third person.
(4) Expense of delivery: According to Section 36(5), unless there is an agreement 1o
he contrary, all expenses on the delivery of goods will be born by the seller.
A M.Hn_mﬂn:...a of wrong quantity: Delivering an excess or & lesser quantity of goods is
priligh ;”ME of __.Sm.:m quantity, but a marginal difference ither way is not deemed to be
I the a.aaﬁ:nh._m ncmﬂ:a.__ E.;ﬁm the goods are very expensive, like gold, platinum or diamaonds.
e deivery of in quantity is marginal, the buyer does not have the right to refuse to accept
g E:qwacoa_m_q, M_..Mn general nule, the quantity of the goods should be the same as agreed
¢ spplicable quantity of goods delivered is more or less, then the following rules
(a) Deli
the degy elivery of goods in less quantity: According to Sectio
ey of goods to i} b 3 n
e buyer in a lesser quaniity than agreed o in the contract, t

37(1), if the seller makes
he buyer



o
%

t of examining the goods:
where the contract of sele i ahout goods that the buyer
cannot be bound 1o aceepl their delivery till he has net
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puyer 2ccePts 2 Jesser quantity of (2] examingd:
: he ; W-h. i the L1l an of y :
i entiled to refuse 10 .ﬁ i Hﬂ& sod 10 I the contract: . . o ot mmn_.__u.u_n cuﬁnncu_e 1o examine the goods and satisfled himself that they conform to
he must pay for e 897" excess quantity’ According 1© section 37(2), if the gogy, § W 8 %,_M.Hmzunm
b) Delivery of 9°° n ; contract, th e i i : _ :
ﬂ_nm&n.“m_ E.“ Y coss ol 1 quantity agreed o 1 the - Ln:ﬂ“@.%nq _”_M-.__n_n..: accept 13, o spec Gection 41(2) lavs down that, if there » no contract lo the contrary, and if the buyer
agreed quantily and retun (he surplus. 1 mhae = mnﬁﬂ_« "ﬂﬁ._. at the male aﬁ_nn_nnn the 1oy (b} aamin€ the goods before they are nw__...aumn tn satisfy himsell that the goods conform
goods. If the buyer accepts all the goods, h® hes 10 P 0in the yon M__u_mn__:nuzn_:u. the mm__mﬂ, ﬁsﬂ:ﬂm = ch,_“um such cpportunty 10 1 T 2 e
_ : the cannot hold T8 uyer liable to accept the ithou i .
Bnﬁﬂ& g pectfied 990 s mixed with others: According to Section 37(3) H.ﬂ e The seller goods without examimg themn
the seller mixes the goods specified in the contract with other goods, and delivers the lot to the o _:n.-nn of pelivery
u is at Ea_pﬁ_oﬁﬁﬁﬂin%__égﬂﬁmnnnﬂinunanwgﬁ %?n ot of oods and their acceplance are nol the same. Il the bu ¢ has received
buyer, the buyer liberty niorm The raceip g ye
{o the specifications and reject the others. g, it does not recessarily imply that he alko has accepted the goods. Acceptance of
For example, A piaces &n order with B 10 sand :_,”_.._m_ﬁu._ .nmmmﬂmmw: ﬂ?..a_a« Poteries it nqnu__ he buyer 1 different from the receipt ot delivery of goods, and is much more important
and B sends him one tea-sat of Gowaliar Potteries 2nd other of T Potteries. In ihy good® ance of goods means the assent of the buyer hat he has received the goods under the
En__pog._.&mawuﬁ: the sefs, nqauﬁzxﬁﬂﬁnoﬂnﬂ:m%mrun Potterles and retury .ﬁwﬂﬁo_ gale. I the buyer, by mistake, does not give such assenl or refuses to give it, he 15
. ik for his action: According 1© Gaction 42, the buyer is deemed to have accepted the goods
), if there is O such agreement i jinile : AR
= n the following circurmstances:
the buyer mforms the seller that hie has accepted the goods. If the buyer has
i Eﬂaaﬁm%%&w%ﬁﬁa&nﬁ:ﬁ%mﬂ&ﬁ
examined the nnn.nw and

According 12 Section 38(1
deliveries. Bul if there is such z
ch time he has

the ather:
{6) Instalment deliveries: i
the contract _w.m_u_.-r.m_._nnﬂ bound Honnm..ﬂw._mﬁ_u._m:_
provision in the contract, the seller 0 male instalment deliveries W sﬁ
When the %E&co-noc&w__._ instalments and each instalment is 1o ke pai no earlier .
separately, and If one of rnore instalenmis BrE not delivered or the goods delivered are .n_wﬂ_hqw have beer accepted by the buyer till su
or il the buyer refuses to take delivery of. of neglects 10 makg the payment £ T : informed the seller of his acceptance. .
ﬂzﬁaﬁn o ﬁL and ?uMH_.__Hn__. is %nq.&, Io have terminated, the question as 1o which ,Ea____n 2. When En goods have been _n_n__.ch..mn _ﬂm:ﬁ MAEE and he commis an act which
r damages upon the ciroumstances af the case and the terms of the orgina _nmu ”.ﬂEuM the uﬂ“ﬂﬁ%ﬂaﬂ:ﬁ&q&mﬂnﬁ. _,a,_:H 2s
a e buyer 5€ g _
arrier or wharfinger: Aecording to Section 38: {b) He uses the goods as an owner would usé them.
, {c} He makes some change in the goods delivered to him. i
d som ins to B b Eu,ﬁrm_uaiﬁnmmﬂmﬁn.caﬁ._miﬂ.
o ww__Eﬂuﬁ of the grains and sent the stock to C- €
je shown 10 him. B @l

contract.

{7) Delvery of goods to & ©
{a} If the selle according to the terms of the contrac i
) § . : t, has delivered the ds
B..._._mq_”ﬂ ﬂﬁﬂ:ﬂ ___n,% n”ﬁ_zné is desmed to have been made to the buyer FeRe Example: A 5!
nee © frac t ; i
lo a carrier who s capable n“ncﬂ”. _r”q”_«”u%eoﬁ“uﬁmﬂ. e the' g “wn“__mn%qﬂ“_ Mﬂrﬁnm_w“ﬂ.__wa ___.h_uw”v Mﬂﬁa& not conform *3 :
of the goods that are to be delivered so that the nsport the nature, siz2 and weighiog? demanded the right 1o reject the ctack that was recetved by him from ]
are damaged because of the seller’s neglect i goods are not damaged in transit. If the geols B had examined the sample, and sent the same to C, 1t amounted 12 = e
“ o take the delivery of goods, and hold E_M EEN_HN_E a proper carrler, the buyer can refuse sock and, as such, he did ot hove the tight 1 TeIeS *
| . seller g for dam
_ {c) In the absence of B ] Return of Rejected Goods
a contract to the contrary, i the goods are 1o be ransported by According to mﬂmﬂaﬁnn 43 of the Sales of Goods Act, in the m_.umu_._nn.o_.uﬂ.uun.uh_ to the
need to be insured, the saller mus tontrary, f the goods have been ﬁn:cﬁﬂmn o the buyer, and gxercising his right —““—HW& HM
mmeds, the buyer rejects the goads. he s not pound bY law fo deliver the goods o
limited to inform the seller of his rejectian of the goods since they 40
Goods

ea
. and the cicumstances are such that the goods

communicate the same lo the bu
yer so that
the goods are insured against damage In transk seber. Hi
. His responsibility i

not meet his specifications

otherwise

= w_m”-”_rmn will be liable for the damage

where goods are i
h delivered
when the goods are lying with the seller, the w:_._,“ .E:-wn» place: According to Section 4
. even in such case, Is liable o any ﬁ ] —.._MU__—E of Buyer for ZQQ_nhn—_...m i afte
e ectinn 44, of the Sele of Goods Act specifies thek if, aftet delivery
iler of taq hoving mede the deives O ods, the buyer TS5 g ol 1

1o the goods after the
ol el QEWE:”_ been made but before the goods are delivered
troved g transll, the responsibility and risk are the un_"nq__mm_.; ;
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goods, or neglects to do it,

he is liable to the seller for an 1
his action. The buyer is ajs - e e

o liable, in such a case, for the eXpense
and any damage that might be caused to goods as a result of the

Buties:
the other hand, such loss or damage to goods is caused by a defaylt ":Jyers at, p° b
the buyer cannot be held liable for such loss or damage. " the parg o U

of the Luﬁ::
& Rights of the Buyer |
The buyer has the following rights:

(1) Right to receive delivery: The buyer has the right that he
goods according to the terms of the contract. The buyer, however, is not
the delivery of goods if such delivery is not made according 1o the terms o s

(2) Right to repudiate the contract: In the absence " . Emmn
the buyer is not bound to accept the delivery of goods in instalments; but, if fhe Cont: .
the delivery to be in instalments and the payment to be made for each ir‘asi:alr-nentﬂct ek
and the seller defaults in delivering one or more instalments or delivers defectje " %a%
instalment, the buyer reserves the right to repudiate the total contract. Ho 00 fn,

: Wever, if the h'uyer
accepted the delivery of goods that are defective or are not delivered as Per the scheqy h
has the right to claim damages. U,

(3) Right to examine the goods: If the buyer has had no Opportunity previyg
examine the goods, he has the right to examine the goods before delivery to satisfy h:ﬁ
that the goods meet the specifications of the contract.

(4) Right against the seller for breach of comtract: These are as under

(a) Suit for damages: If the seller defaults in making the delivery of goods, or nege
or refuses to deliver the goods, the buyer has the right to sue the seller for damages.

(b) Swuit for price: If the buyer has paid the price of goods and has not received &
delivery, he has the right to be refunded what he has paid.

(c) Suit for specific performance: The buyer can sue the seller for making a déf
in the specific performance of the contract. In a suit of a default in some definite or spe:
part of the contract, the law, at the request of the plaintiff, can direct the other party to ’P“”!:’“
perform the contract. The defendant in such case, i.e. the seller, is not absolved of his resporsh
for specific performance merely by paying damages to the buyer.

(d) Suit for breach of warranty: If the seller has committed a breach of a’?ﬂl‘:r:
under the contract, or if the buyer accepts the breach of a condition on the paﬂ_;’ht b 1
to be a breach of warranty, and the buyer is bound by it, he does not have the T;ods o
to accept the goods. The buyer, however, has the right to reduce the price of 9
the seller for breach of warranty. —— g

(e) Repudiation of contract: If, before the date of delivery of goods, 1 2 sul
the contract, the buyer can wait til the date of the delivery of goods and ; i!  cart®
the seller for damages. This is referred fo as the rule of premature repudiation o i

() Swuit for interest: If the price of goods is returned to the buyer o

P
the ount L
of the contract by the seller, the buyer has the right to demand interest o
frorn the seller.

receives

boung by 1, ey,

g
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CONSUMER PROTECTION
ACT-1986

Consumer is at the core of business world in the present day economy. Quantity and quality of
goodsare produced as per the needs of the consumer. Advancement of any business unit depends on the
satisfaction of the consumer. That product will be in great demand which gives maximum satisfaction g
the consumer and so will be produced on large scale. As a result, the concerned production unit wil]
develop and eam large profit. Despite the fact that importance of the consumer is widely recognised, hejs
deprived of his rights and privilege and is subjected to diverse kinds of exploitation, For instance
exploitation in the form of short weight and measure, poor quality of the product, adulteration, supply of
fake goods, hoanding and black marketing of the goods,delivery of goods not on schedule, Not only that,

even doubtful and false advertisements are indulged into by the producers to attract consumers.

With a view to protecting the consumers from such exploitation and making themn aware of their
rights, a method of consumer protection has been launched. Need for protection and satisfaction of the

consumer Is now being widely recognised across the world. India has also adopted the concept of
consumer protection more seriously and vigoursly,

£} Meaning of Consumer Protection

Consumer protection means the protection of the consumers from their exploitation by the unfair
trade practices of the producers/sellers. In fact, providing proper protection of the fundamental rights and
interests of the consumers, freeing them from exploitation, creating consumer awareness, consumer

providing the right fo clean business enviranment to the consumers by means of legal amendments is all
that protection means,

& Consumer Protection Act in India

In India, Central and State Governments have passed varlous legislative enactments regarding
Consumer Protection. Among them, main Acts are: Drug and Cosmetics Act 1940, Industries
Development and Regulation Act 1951; Indian Standards Institution (Certification Marks) Act 1952;
Prevention of Food Adulleration Act 1954; Fssenlial Commodities (Supply) Act 1955; The Trade and
Merchandise Marks Act, 1958; Monopolies and Restrictive Trade Practices Act 1969; Packaged
Commodities Regulation Order 1975; Standards of Weights and Measures Act 1976; Prevention of Black

Marketing and Maintenance of Supplies of Essential Commodities Act 1980; Standards of Weights and
Measures (Enforcement) Act, 1985,

In spite of above Acts Interests of the consumers were not bel, properly safeguarded. There are
many reasons for It, but main amongthem are o ;

two. First,consumer in general had no knowledge about the

autharity to whom complaints under these acts were tobe addressed. Second, to seek remedy under thes¢

" u " i
?na.wq Last amendment in the Act was magq i 20 N India, |t was enfogce d%ith el s nﬁ,.__u_

o
L _m.n.u_un and Extent of the Act
Y 1

nd Kashmi .
g %amz_w& Act are wﬁuﬂmﬁggagg_é. ISec. o]
fors n1 isi _

9. Provisi o the provisions made Previously in the context of the
gnsume™s: all apply toall nd o

5, This Actshall apply toall goods and serviees tha come undarthe scope of this et [Sec. 144
i Elements/Features of Consumer Protection Act
& Consumer Protection Act is the most progressive Act of
n of consumer protection. It is a land mark event in the

Main features of the Act are as under

(i] It applies to all kinds of goods and services.

(ii) Provisions of this Act are in addition to the provisions of any other Act in fores in the Bl
Tius, this Act does not limit or reduce the scope of any other Act
(iil) Under this Act, there is a provision for the Centre and State Governmenis to set o Consiior
Prolection Councils composing of both official and non-official members. The objectives of the council
we: to promote the rights and interests of the consumers, to educate and protect them.
{iv) This Act provides for the following rights to the consumer: (1) Right to safety, (Il] Right o be
i j Right to seek redressal, ete.
heard, (111) Right to consumer education, (IV) o |
(v} This Act is based on the principle of nﬂﬂﬁmﬂ&,nu EEHEF:.B«..E% ﬂﬁmﬁaﬁﬂn
party is provided for. To redress the grievence, there is provision {or three-tier judicial machinery
level {11) State level and (IIl) National Level. By g
(vi) This Act provides affective protection to the cansumer from &ﬁﬁ_ﬁpﬂ_ aﬁw_xgiﬁ
such as defeciive goods, adulteration, under-weight, excessive price. unsatisfactory or deficient services
end unfair trade practices. i -
(vii) This Act, redresses in a simple, cheap and dynamic manner the grievance CONSUMET
limited time,

1986

Social weltare and s referred io2s Maana

¢ history of Acts in India

five sectors come
?Ep__uﬂfau@o&ﬂaﬂ&&E_uasm_nﬂiﬁ%fi%
under the purview of this Act.
O Objectives of the Act
Z&:oﬂ»&:ﬁ&?}ﬁﬁﬁ?ﬁ”& T P
umers from im activities s
1. To protect the cons . his of the consumers: E.&E_._srm:.i_._-zuao__
2. To protect and promote the rig ki
3. To set up “Cansumer Protection Cou™® =
el rights
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5. To make provision for Quas! Judicial machinery o conlrol markeling.

rminology
o mm”.nﬂ _Hﬂ“.wﬂhn ﬂﬂﬁﬁﬁuﬂﬂﬂ have baen used. Definitions of these terms ar, e
below:
(1) Appropriate Laboratory: [t refers to the laboratory or
(i) recognised by the Central Government; or 5
(i} recognised by the State Government on the basis of guidelines as may be prescribeq by the
Central governments; or
(iif) any such laboratory or organisation set up under any law prevalling __n the country g, the
purpose of testing or analysing defects of any goods, Such 2 laboratory or organisation is MRiniainey
financed or aided by the Central or State Governmen. [Sec-2(1) (a) Amended Act 1903 !
(2) Complainant: Any person or Institute mentio ned below who files complaint is cq, d
complainant:
(1} A consumer; or
(i) Any voluntary consumer assaciation registerad under Indian Companies Act, 1956 o any
voluntary consumer association registered under any other Act in force In the country.
{iii) The Central or State Government, who or which makes a complaint.
(iv) In case of numerous consumers having the same interesl, one or more than one consume,
(v} In case of death of a consumer, his legal heiror representative, who or which makes a complajn,
[Sec 2(1)(y
{3) Complaint : “Complaint” means any allegation in writing Eummgnocauuazg_ﬁgrcxs
to securing help or relief available under this Act. Such an allegation may be any of the fallowing types:
(i) Any unlair or restrictive trade practice adopted by any trader or service provider.
(ii) goods purchased or agreed to be purchased by him suffer from one or more defacis;
{iii) services hired or availed or agreed to be hired or availed of by him suffer from any kind of
deficiency;
(iv) a trader or the service provider, has charged for the goods or for the services mentioned in the
complaint, a price in excess of the price;
{a) lixed by or under any law for the time being in force;
(b) displayed on the goods or any package containing such goods;
(c) displaved on the price list exhibited by him;
{d) agreed between the parties;
(v) goods which will be hazardous to life and safety when used are being offered for sale to the
public in confravention of any standards relating to safety of such gocds as required to be complied with,

underany law for the time being in force; requiring traders to display information in regard to the contents,
manner and effect of use of such goods.

organisation which is:

r o

likely to be hazard e
e _._uuaaﬁﬁn o DUSto life
065 whieh® e provicer oyl g

m_m.j..bn..ﬂ P .ETIS.:En
_“a._ mﬂnﬂ 4uY the Consumer. under this Act has been divided Into two gy Eﬁm:f_n:
o et . Consumer of goods uorieg
#? o™ of Gooda 3 TONIEELC BCOUN RN 2 perey, iy
¥ n%.._ﬂsn_&amﬁ&an_% +Aecordingto this Act, consymerjg o, oty i
_____f%.la_a_._ has been: ol
%&n__% wh®'  promised ta 0@ paid, O
; ised lo be paid, or under ¢
W d and partly prom + Or under deforred p
.,\u_% —E ﬂh-._&-_ H_..EBH %-E—.n?ﬂm@ mwﬁ_ma. m_.._.- it n_u_mu not __._n_rﬁ_m EE ES”H”&HW_-EME sueh
pt _uqunmﬂ for re-sale or for any commercial purpose, o1 Dusiness
h mn_n_n

m__ m.qwﬂm—ﬂ.—._ _."._.-&m .
’ endmentin ._c.__.—m_.m.m _u.E.ﬂammEE:E#mEan:o;
H_____ wh® ingto u:._ﬂ_w livelihood as mn_m.ﬂulumﬂ. For instance, if an unemplo el Eanﬂ_o”“:.maﬂ
garns PeC mputex taxi, xerox machine, elc. he will be called ‘cansumer of e

: [ec241)(d)()
- of Services :Consumer of services is that peson wha hires services for reward
kes use of it N.__..-n__ he

a .
pratl sl payment for the reward or promised to do s0; or
n__% (i) has M i ﬂbnﬁ_ ﬁn___a._mﬂ» or promised to do =0, or
E_.__..um q___”__ﬁ:_ has been promised under deferred payment system ie. instelment or
iit) Pay

gustemm etc. ho gets benelit from such services or makes use of them, if such & person

._u__n .E_._ W _ X
" 1t ncludes the __u_mm nnwcﬂu_.aaq.muﬁ_.:.ﬁ_a? |Sec2{diiil]

sE£
amﬂaﬁn ot means a dispute where the person against whom a complaint has been
' egations contained in the complaint. |
wede: denles OF ection or shoricoming in the quality, quantity, potency, purily or

_,_..w.: . .
6. Defect means M...W. “Eu_ﬂgﬂmm by orundar any law u,n_.w_.ﬁc_.%f_:mu: mmqﬁﬁ.n_ﬂs.ﬂz
_ j which s ..nmﬁ_,_.n___nm s claimed by the trader in any manner whatsoever in relation to any

or Imp

e, axpress (Sec2(1]()

ﬁ_ ﬂvﬂ——ﬁﬂﬂ—ﬂnf_ Hrgnrﬂ ﬂ.:ﬂ au — ﬁmﬂ Uuw- = u___—ﬂ or _.-R@_ e EEH ﬂr..u._
ﬂmﬂ:-ﬂ:ﬂﬂ EEH_' 15 _EERM&. ﬂﬂ Tﬂ _u_.ﬂ_-—nﬂu_—_mﬂ dw_ or Eﬁmn Es.-. _UF_ Tuﬂ he Eﬂuﬂ

of pe ﬁcﬂ_ugau? contract orotherwise
EEHEJEMM Hﬂ“vﬂ: undertzken tobe performed by a persc " [Sec2{11ig]]
E__:mu

lation fo any service- oods Ad, 1530 mahmﬁ“ﬁaﬁ
8. Goods means goo cﬁq_m%éwigmsﬁgn 8 Beion vt e
ods refers to all kinds of mo :  grassandallsuch goods ol
mgnw}.ﬂn g .Ei_gﬁ n_._._._uﬂcﬂﬁé _qu_um__.n_ﬂm.

o prospective
e r e D

m_..._:_._mwcﬁm_!m

which are made
ﬂ.ﬂunﬁﬁ&.ﬁ. el
nl, amusemen

ruices of any kind or descripton
nancial, insurance, Eﬂﬂﬁ.ﬂw, e
housing construction: enle

9, Service means se
consumers. It includes banking, fi
supply. Boarding or lodging or both,

._
|
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284 20- cngﬂ_-%n any unfair method o nﬁwmﬁﬂms Which, for 1 o
EE.._
&EQ%:&E.EL&I:ﬂ%?EE&E&%EEE} 7 W __\-Eﬂnnn—ul._-uwagafzn : La___.a_afavn s
argeg, 4, Mis) n: The pray Praclicey
—.@..Eﬁ Forum: District level legal machinery for the setflernent of consumer disputes 4 -..,Rﬂc.wwmf uﬂﬂaﬁmﬂ_ﬁ that the goods are of ) ___.n___._tg_ﬂ.alw__
EEGH_: IE.u_wEF [Article 2 (1)¢hy) ) me_mﬂaoﬁ_n_. Peialar stanag quai
E...!ﬁ-r&-!qi&gaﬁuu Eﬂn&%ﬂu?a q ;%aaﬂ__.m% presents that the services are of a payy i W, Quantity, grae
or any or of; or L z Cular qualify
(ii) does not make or manufacture any goods but assembles parts thereof made or manufactured }, =5 ?EE represents any re-bul, second-hand, renovated. _Sn_.M“i
others; or 4 o old goods 2
. i new
_._.E:&."E__u.._nEgﬁsfaggigwﬁiginqg&nﬂ:ﬂ_ségﬁ Eﬂilﬂﬁmﬁﬁnﬁnﬁﬁu”é:rﬁwaighgg
acturer; olits W © not have; ;  characteristic
12. Member includes the President and a member of the Mafional Commission or 5 Staie ﬁaﬂ.ﬁ #_ﬂqﬁgwgﬂﬁﬁ*?qgﬁmémﬁrﬁuﬁogo-ﬁgi
i affilistion which such

Commission or a District Forum, as the case may be. % _.mqmcﬂ:c.__.ﬁ.._ﬂ

13. Notification: Information published in the Gazetie Is called notification.  [Ati o akes isleadi concerming
cle 2(1 a false or m ng representation ;
14. National Commission means the National Consumer Disputes Redressal Co M) (i) e ?E*ﬂ.nqﬁgﬁa
established under Clause{C) of section for the redressal of o -Ommissian ors€™ | any
consumers disputes at the national leve], ta&ﬁ&ﬁqn_umﬂn:_uwnnntsﬁaueﬁﬁnuaﬁafg .
_mﬂu::r.: E_E%&mﬁﬁﬁwsﬂgﬂmgg&iﬁ or prover test ,m__ﬁﬂw#n___ﬂ_n_.ﬁm..a_wr&n

15. Person includes: + . make .
ua%u to the public a representation in a form that purports fo be:

(i) & Joint Hindu Family (a Hindu undivided family) (a) & wasranty or guarantee of a product or of any goods or services;or
{iii) A co-operative society ___E.uﬂaq._..ﬂ.mﬂu—maﬂ__uﬂ_E:ﬂaﬂigﬂdmnﬂgcﬁuiaﬂsﬂwﬁﬂ
(iv) every other association of persons whether registered under the Societs L i Bﬁiumﬁﬁnﬁ.ﬁn:_ achieved a specified resull, if such purported warranty, guarantee or promise
1860 or not. Regstration Act, carried out
[See 2(1)(m|] wilbe ] _ A
16. Prescribed means prescribed by rules made by the State Goverr muuatnnn:cainnnumﬁﬂ&ﬁnﬂ:ﬁﬂ:ﬁuaﬂuﬂm_imﬂ&ﬁﬂ?n?&ﬁmﬂg
by Central Governmenit under this Act. - _Eﬂnﬁ_ﬂmﬁwﬂ ﬂ%._.E:mw.nu:_oqﬁn.%Eﬂuﬂ?ﬁ&.aﬁguﬂ%_méﬁgggkﬂnﬁ
17. Restrictive Trade Practice i o . ! A Ei%ﬁﬂ_ﬁ"o%ﬁjﬂzi product or goods or services has or have been sold by
Eﬁwﬁinﬁ.&uﬂﬂigﬂﬁnﬁaﬁmﬁqﬂ- u_.u&ﬂ_ Euﬁiﬁﬂgsgugﬁg s Or .n__nn35?5%33&5.3%%%?&2&%55?%
such a mBnner as 10 impose on the co = .._u_.u_..nuwQ_HEE...-EEEGE%REE mi.ﬂ._mlﬁdnﬁ;uacmn:uoiﬂggvﬂﬁﬁﬁnni?unﬁisgsgg
include: i ade:
{a) delay beyond the period agreed o by a trader in supply of such goods or i >t Es-q_n_.ﬂﬁ.n:_uau:wa :
%EEERWEEEEEEE“EMP 9t 0 provicing the _._a__ﬂ.__..uumargaﬁggﬂﬂﬁg_gg_gﬂgi%g
{b) any trade practice which requires a consumer ta buy. hire or avail of any b _ Explanation: Wnnﬁiﬂsﬂgln—uﬁn_:wwnﬁvl%ﬂmﬁw.
may be, services as condition precedent 1o buying. hiring or avalling other goods or services; Euﬁ.n&ozsEﬁw&.ii&i?ﬁ.nsﬁiﬁesﬁﬁn
8. [Sec 2{1){nnn)] _En.ﬁﬂanno_.__u%u:ﬁiswﬁn&?i!ﬁqﬁgﬁagm&%nﬁiﬂg
18. State Commission means a Consumer Disputes Redressal Commission established in a Eﬂrig%_suuuig.i%wg.&_ﬂngﬂﬁa
Seate under Clause(b) of Section 9. i ed or in any other mannes
19 o = [Sec 2{1}ip)] E%EQE%E that is sold, sent, delivered, transmith
. - Trader in relation to any goods means a person who sells or distributes for sale whatsoever made available to a member of the public,
inchudes the manufacturer thereol any goods and . ) wha had caused
the packer therea. Esﬁﬁnﬁﬁc&ﬁ:&ﬂnﬁ?isgﬁﬂ Eigﬁsiﬂﬁﬁiza&naaﬁEEEﬂﬁnégﬁg
q fhe siziement 1o be so expressed, made or containec: : publication
ERE__.EE#E.NEQ%%% A
3%#&!&3@—5-_:3 Eqﬁmnrﬂu.ﬂﬂ__._a bargain price.
ilﬁ_gnﬂirﬁﬂﬁnﬁnﬂ%%anc
- L’ - -
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9o0ds or services, that are not intended to be offered for sale or supply at the bargain price or for 5 Petiog
that is, and in quantities that are, reasonable, having regerd to the nature of the market in whigy, &
business is carried on, the nature and size of business and the nature of the advertisement, e

(3) Offering gifts or prizes with intention of not providing them: The offering of gifi;, Prizge
or other iterns with the intention of not providing them as offered or créating impression that sometp -
being given or offered free of charge when It is fully or partly covered by the amount chargeq 1, 5“
transaction as a whole, will be treated as Unfair Trade Practice.

{4) Conducting Contest, Lotieries, Game of Chance or Skill etc.: For the Purpose o
promoting, directly, or indirectly, the sale, use or supply of any product or any business interesy, "

m— ary
contest is arganised or lotteries, game of chance or skill elc. are conducted these will be considerey C:__.a”
Trade Practices,

{5) Non-Compliance of Product Safety Standards: To prevent or reduce the risk of injury
the consumer using the goods, certain standards are prescribed by competent authority in resppqy of
performance, compesition, contents, design, constructions, finishing or packaging as are Necessayy,
knowing or having reason to believe that the goods do not comply with prescribed standards, any <], de
supply or goods will be an Unfair Trade Practice.”

(6) Hoarding or Destructing of Goods: With the intension of raising the price of the goods

:oﬂn_zmgﬁa?&:m_omnnﬁumcan_mE.nﬁﬁzmmﬁﬁucnzngﬂoﬂmi_n.qn_ﬂﬁur;:m;m:._ wilfully g
as lo create their scarcity in the market will also be deemed Unfair Trade Practice.

(7) Manufacturing of Spurious Goods: Offering such goods for sale or adopting deceptive

practices in the provision of service, also constitute Unfair Trade Practice, according to the Consumer
Protection (Amendment) Act 2002 Sec2 (h) (i) [Sec2(1(r)

£ Causes/Types of Consumer Exploitation or Consumer Problems
Generally speaking consumers are exploited or they have got to face many problems everyd ay, Itis
because of llliteracy, poverty, lack of education, lack of information etc. Their outiook being traditional
they tolerate. Silently all this. They fail to protect themselves from exploitation for want of legal protection,
They remaln ignorant of thelr rights.

Main Causes/Tupes of exploitation are as under

(1) Unfair Trade Practices: Trader community indulges itself in various trade activities to
promate sales to supply certain goods and enhance their economic use or to provide some services. They
may devise any unfair method, such as false and misleading advertisement, promotiacnal contests, offer
free gifts or lucky draw schemes , efe. to manipulate the buyer. They make false statement that the goods

sold by them are of a special standard, grade or compeosition, Unfair Trade Practices on the part of the
traders ave as under:

(n) Misleading and Deceptive Advertisements: Trader Community spends huge

amount of money on advertisement of their goods and services. Most of these advertisements are

misleading, exaggerated and unprovable claims. Quality of their products is poor and their claims are
unsustainable.

ol (b) Offering Gifts and Prizes: In order to aftract the customers, many business
E.nuuﬁa. tions give such advertisemenis as “Free Gifts”, “Sale”, “Discount Schemes”, “Prizes or Lucky
Draws” etc. The impression given fo the public is that something is being given {o il free of charge”

- gene®

ity
g€ s A n::ﬁw:n..: Another ground on which the Consumers 3 e
dswhichare somelimes dangerous 1o life or haza e exploited is the aduhteration of
1

rdous to health The
: ; - I trad
P Jking high profits. For example, mixing animal fat yjih Ghee, harmiil s et %@H qﬂuﬁ_ devires
sh and pulses,

pstard oil with mineral oll s dust with chili powder, dirty water with mil, g
4. Poor Quality Products: Consumers are also elc.
cw.mﬁ_.__nwﬂ_ products. Mere declaration by the manuf
m b &
+ent, There is no mechanism to verify that the goads sold 1o e R
“M“_ The result is a large number of deaths or infus "0 the consumers meet the specificatinn of

products- llke pressure cookers, kerosene stoves, cooking gas, electrical gadgels et

5. Deceptive Packing: Many a time packages are used by manufacturers 2s a camouflage 1o
decaive customers either by pulling smaller quantiy of the produuctin tre packe or by sightly changing the
spellings of 2 reputed brand so that the appearance of the wrapper s almost like the repuled brand

6. Underweight Suppliers: Many manufacturers exploit the consumers by seliing them on
underweight goods. For Instance, each LPG cylinder must contain 14.2 kg of gas but many a time
ynderwelght cylinders are supplied to the consumers.

7. Deficlency in Service: Consumers suffer 2 lot due to poor or deficient service. For instance:
(i) Undue delay by the courier service, (ii} Wrong billing by the electricity and telephone departments,
{iii) Undue delay in settling insurance accident claims, (iv) Undue delay in handing over the flatshouses by
Housing Development Authaority.

8. Negligence In Service: Negligence in service s another cause of consumer explaitation. For
example, wrong operation by a surgeon. Many such incidents appear in the newspapers very ofien.

9. Monopolistic Trade Practices: Monopolist is the single producer or seller of a commodity.
Heisinaposition to exploitthe consumerinmore thar one way, viz. {i] .._au_wauiauwﬁh_w::m mo.anr._
(i) excessive profit by the production, supply and distribution of the goods and services, (ili) Undue
restrictive of competition in the market, {iv) lowering the quality of goods and services, (iv) unreasonable
reduction or limitation on supply of gnads ta the consumers.

Consumer
= ﬁﬂwﬂ_ﬂ“ market economy, consumer is sovereign, He hes the right to buy or :nﬂﬁhﬂhﬂuﬂﬂ
ffered for sale, to expect the productio be safa; fo expect the product sale, to an;s%”_”.w_ claim u.ﬁn
be adeguately informed about the most salient espectof the E&_:nrzn._.__E Mnr E:ﬁn?nﬂ Eﬂﬂﬁ&%ﬁ
efficient service and satisfaction. Under section 6 of Cansumer Protection o

rightst

ted, inferia
sarvices as ara hazardous to health, life and property. There “a xHﬂ ,wwﬁﬂahw i
defective, ineffective and dangerous goods available in market. They

bﬁ ——




Iu to cause harm o hjs

y good® a5 well 85 8¢ like
LI
the vari

E pose BNy from among ety o
S consumer €27 n_._.ﬁn goods af different brand, quality,
many rs. Under this right, the consume,
.aua_..nqnﬂu_amui pricesas far as possible. Misleading
al sl if any person {manufacturer, seller)
s it will be treated as intervention in his rgy;
stall necassary information on the basis of
fora the right to be informed about the

; ods, €16 .
pdard.price of g aht 10 prosent before the appropriate forum g
@ s Lhe ﬂm‘—._ﬂ to make profest ﬂ._....nm._-_._m

claims and complaints setiley

the right to get his
the consumer freedom fram unfair rede pract

T P s, it helps him secure compensation.
right, consumer is entitled to getinformation

Education: Under this

(i) Right to n_!!!n-n:n_.n a_MM“.__E for him. Suchan education creates awareness about his
things .___Ei_._ 10 approach for the redrassal of his grievance and exploitation, This

know W deceptive and misleading advertisement and poor oy

ﬁ%ﬂ”&;:ﬁmnﬁ_i:ﬁcm%?
negligent services.

mted cut to BT of: Consumer bas
E&m‘ * A
fo seek fers. ;Eqﬁztinﬂ

ers aind 58
manufacts the trader.

ce of Cansumer Protection ,

® Iﬂﬂa__hn.__h“-_ﬂ““ﬂ:ﬁ nmncaucaqwﬁnu_mnmn.: can be explained as under:
Teade Practice: Unfair and deceptive trade practices like selling of

safety standards, charging exorbitant prices, misrepresanting

trs make producers/fradars more accountable to consumers. [t
face issues concerning consumar protection and

(1) Unfair and Deceptive
defective ar sub-standard goods, Ignoning
?nﬂﬂueium&iaﬁﬁano&_ elc. hawve
neralcre becoms nicessary for consumers 0 unite o
having the grigvances redrassal satisfactonily.

(2) Lengihy Legal Process: An ordinary consumer has no other remady than filing a civil suit for
e solutian of his camplaints. Civil suitis a long legal process involving lot of time and expenses. Manya
time, the lime, cost 2nd mental tersion fnvelved in the legal process is disproportionate to the
campersation claimed and actuslly granied by the count la an indvidual consumer. i is therefor
necessary (hat lo safeguard the interests of the consumers and for their conveniance such legislaive
enactments be initiated as are simple, accessible, quick and less expensive.
Eﬂwi?n-&%ﬂeit_!ﬂ? countries like USA, Eurcpean Unlon, Australia, efc. consumer
measures are siriqent and efective. Following thelr example, ndia has also felt the necessity of

comsumer protection.

28y

: India is & welfare state, One of jve Pri

|fare State ; . of the Directive Principles enshrined in the Indi

(4) we (hat the state shall direct its policy towards securing that the operation of =_5 &Bﬁ..“”
e concentration of weallh and means of production to the riment of the interest

gion 1 resultin th
natﬂn%_._nn oping In view the interests of th
o cumers: KeePIE  ticas Act in 196 i OIS hee pas Megopsiie
Tiine O ctive Trade Practices Act in 1969. Subsequently in 1984, provisians relating o Unfair
and s ctices Weré also incorporated in the Act. Under Act wide powers have been bestowed upon
fiode Sﬂa jssion (still more after the amendment in 1991) to enable it to central and prohibit
v__m.ﬁu _n.uﬁ_n restrictive and unfair trade practices.

istic. ;

onoP onomic Development: In India, as 2 result of development in the last 58 years, standard of

m .mn -
uﬂmﬁw_ﬁ people has improved substantially. The structural and institutional changes in the economy
jvind + to Economic Reforms 1991 clearly indicate that there has been and globalisation of the
consumers have increased manifold. Hence, need for safeguarding the interests of

P__. ED_I_G H_m. the i
has EH—.—&& mawn _._.-_agaunﬁu
Transport and Communication: Rapid growth of means of transport and

_nication has braught the world consumers to one forurmn. Mass media of TV and Cable network has
m «demonsiration effect” on the consumers. The latter are now well aware that they can
nn.:u_u:u....nrumn.—»._u

s efl of

astrond P . %
cast gerbe exploited by the trader community nor can they lie isolated other countn
MM&. 4o safety and health are concerned. .

(7) Role of Judicial System: Consumer Protection Act 1986 (especially after amendments in
IBEEE st e §9 e SEEEES Court, for the protection of consumers rights, their safety and
health- Consequently, the remedies for consumer protection are now simpler, more accessible, qui
and less expensive. icke

of Lok Adalats in India is gathering momenturm. Lok Adalats

(8) Lok Adalats: The conceps
become part of speedy, effective and economical redressal system. Lakhs of cases cancerning mofor
accidents, complaints against postal eircles, Delhi Development Authorily, Mahanagar Telephone Migam.
Delhi Electric Supply Undertaking have been setiled involving cromes of rupzes. The concaptof Lok Adalat
has now been exte nded to other areas, as well.
(9) Concept of Public Interest Litigation (PIL): In the interest of consumers protection large

numbar of petitions have been put befare High Courts and Supreme Court by way of public interest

ncept of FIL is gathering momentum complaint on post card to High Court will be treated
has helped a goad deal the cause of

litigation. The co
as a writ petition. PIL is virtually consumer interest litigation which
Consurner Protection.

ucation people are now wide aware of their

rights as consumers. The relief granted to the consumers and important judicial decisions regarding
consumer protection or relief are often covered by newspapers. Consumers now expect better services for
act of consumer protection have created an awareness

their durable goods. Legislative measures in resp
among consumers about their rights and remedies available to thern.

{10) Consumer’s Awareness: With the spread of ed

have contributed much to spread and protect the Inferests of the consumers.
Guidance Soclety of India, Bombay; (il) Common Cause, New Delhi;
Calcutts, Delhi and Madras; {iv) Consumer Forum, Udipl.

acrogs the country. These

{11) Consumer : There exist more than 500 consumer organisation
Soma of these are: (i) Consumers
(iii) Consumers Action Forurm,

i
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secure protectio
—..__.-n-_—b_.—.mu mﬂ_ﬂ—d as G_._S_S ot of ._.z m_mu._ﬂ to C ﬂ n m-ﬂ-._._ aﬂurﬂzﬂu Gﬁgﬁm and sawﬂm
which are hazardous
16 life and
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gon A _.n_._i._.__._m ::af..ﬁﬂvf of different products and tesyj g
These comsul grganisa _ : ]
monograph, et uhnm_ni__.i consumer -Enanﬂ _ﬂrh”m% of focusing the problems of oo_._,_::.”wu. _aqﬂn i Right o be informal in respect of quality, quang
ing seminars workshops ...a%a%%:&%. g %&u_.m%uai_ Qnﬁ.._.wn”uiwu“_ H 1s; resisting price ond sarvices, 5© that consumer is prolected m.ha “. __Mu._u potency, purity, standard
uimiwaa_qﬁa?anw filing c0MP " . o ding and black marketingi er-weight selling, qaah__ " pgfar 85 _uomm_a_n right 15 b ompod of nfair trade practices. ard price of the
1&=mai§§m&a§ﬁﬁ Rimsal 3 (il access lo a variety of
educating the consumer 19 - i Government of India has been ¢ ices uoods and services at £
(12) National Awards on n%-:ﬂﬂﬂ?ﬂﬂ:ﬁﬂ.& organisations in EER-B:EE_W:“» h _._”m (v} Right to be heard and assured that sufficient at competitive
awardssince “oﬁn_..__.h_:&cn_aﬁ&..usﬂ_ﬁh __..Enaﬁ_._q.ﬂ protection has boen stimulabed, © nu_.m..._._.aum at the appropriole forums. attention will be paid 1o the interests of
of consumers, As 3 resull, peoples ts of the
Ms Consumer Protection Councils v Em—wuuﬂmﬂz_ﬁu ageinst Unfair Trade Practices, or Restricti
To e and protectthe interests of the consumers and to Ew..,_ws_ H_.n mws_m_”dﬁn._._. in this respeey :uﬂ_.:nc"uﬁ . _ ctive Trade P ”
{here is provision in this Act establish Consumer Profection Councils, Accordingly, there is provision o ot (vi) Rightto Consumer Education.
\ip Consures Prtection G ouncils at the following 142 lavels in the country: _ B — S
1L Central Consumer Protection Counil at the Central Level, and ) B , i w:-E:un Protection Council or State Council _
1. State Consumer Protection Council at the State Level Provisions nﬂmwam__..m state consumer protection council are as "
blishment: under:
[ 1. Ceniral Consumer Protection Council no_..unﬁ_ﬂ“ﬂanz“” nn:”_nwiﬂ*wﬂsﬂaﬂ# shall by notification, establish & council
Main provision regarding central consumer protection council or central council are as follows: . otification will also announce the date of its ﬁFMMM known as the
? - . ment
(1) Establishment: By lssuing & notification, Centrel Government shall established C ) ]
Protection Councll. Date of s setting up will also be announced in the notification, (Sec aﬁ_“_m. (Z) nb.iua..Ena. State Council will compose of the lollowing [See (1))
{2) Compasition: The composition of the coundl will be as follows: N {a}jMinister In charge of Consumer affairs in the state
i ; (b) Number of official govemnment shall lie its chairman
(i) Minister incharge of consumer offairs In the Central Government who shall be its chai icial and non-official members wh E——
(i) Number of efficial and non-official members of the councils will be determined by the ce s by the State Government. represent specific interest, shall be determined
government. _mmnh_.m& (c) Such member of other official or non-official members :
- d____w Council will compose of 150 members. It will include Food and Civil Supplies Minister I by the Central Government. , notexceeding, ten as may be nominated
uty Minister of Central Government; Food and Civil Supplies Ministers of all sta ister and (3) Meeting: As [Sec7(2)fi
Rajya Sabha, Commissi tes; Membe ng: As per requirement, State counc (2)idich]
wﬁ_ﬁiu Minsiry of the nu_sh w&&%aaa Caste and Scheduled Tribe Commission ey twomeetings shall be held every years. il can convene any number of meetings, but at least
departments of Central Gove ment. Representative of Local Self Government i State council shall meet at ; [Sec 7(3)]
. mment concerned with consumers' interests; R ntati aexd meetings will be such time and place as the chairman may th
arganisalion, women, cultivators, traders and industrialisis. : Representatives of consumer ngs conducted according to the pracedure o _,..ﬁ_..wmﬁ“ think fit. Proceedings of the
“”_H M__si Duration of the Council will be 3 years, nﬁ_.. cWh.unnF" Objective of the State Councils _m_..__E i n_mncnz..n_m:_. [Sec7(4)]
Ing the Vacancy: If there oceu : consumers of the state. Rights of the consu and promote the rights of the
oy rsavacancy, itwill befilled by the representative of the same “objects of Central Council". mers have already been mentioned above under the i
(5)Procadure T
e T of ﬂ_i_.a__.p_hoﬂw e i ek T R e & :M.E.n_ of Consumer Disputes [Sec8]
{ii) The Cranch meeting, at least, in a year must be held. ¥ Consum il o ction Act .ﬁ..-ﬂ__ﬁm.m for three-tier L_.uﬂm“_ judicial
iRt ezl shall meet at such time and er complaints. This machin -judicial machinery for the redressal of
such procedure in regard to the place as the chairman may think fi LD achinery Is as under:
) : transaction of its bsiness tand shall . District Forum
Object: Frotection and Proma as may be prescribed.  [Sec5
tion of the rights of A a It State Cormissi
ol the consumers will be the oblective of the ission
s Ill. National Commissicn

council. These rghty
of the
consumers, are similar to the
These are in brief as under: 3 to the rights mentioned in Consumer Protection Act
n
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sile parties who do not reside, o 253
i.ﬂ”ﬂ&m case may be acquiesce i m:“...éﬂ:u..ﬂﬂﬂw
B 1 District Forum o -

= aw.?ueﬂmd
: lion; g Tanch affice
: s follows: (c) the cause of action, wholy o in pary 4. S Pemonally g,
Main Provision regarding District Forum are .

s o the Gazette may establish a Cg anner in which complaint shajj i,
2 : mment by notification 1l DS, M e made
Di . mm&aﬂms_.__mﬂcaaﬁ_._m e iticlof th state, to Todress the problems of the eonsumer. 1y,

ispu

; . Soc
(Sec ' nﬂBﬂ_“m:__ :._ EM_”:“ =1 00ds 30 o: deliverag —
9(a ided or agreed 10 be provided m OF agreed 15 be
called District Forum. . - am one District Forum il it deems fit 1 g, g - gnice P A 2 be fled with a Disyiey o O delivered or ang
The state government may established more DArendtad S0, () the consumer o Om such goods are sold or e S by
{ as foll i E&Bvﬁi&mﬂ&ﬁ& to be provided. na;ﬁ&ﬁf&aam_ﬁiai
i d of as [ollows: :
2. Composttion: District Forum il 2 oo H,c tions of District Judge is appo; (p) any consumer assaclation whether the consumer o
(i) A person who is or has been of has the D._._._m.__ Aoy S appointed s ity w._.._ug.m_ln_ or delivered orservice gﬁﬂﬂﬂﬂnm __..ugﬁ_.c.._._-un.__ _njﬁ uoods sald ot dal; o
President. an member. These memb or ol ovided 53 member of such association
(i) There shall be two other members ineluding 1% i : mBers shall be of

sufficient integrity, repute, expenence or knowledge or they will be from %Eﬂ&oﬂ PeISONS Wha haye
already proved thair ability in settling matiers relating to economic, commercial, accountancy, mip; _
public affairs or administration problems. inistr,

(c) one Or mora consumers, where there ame n

e Ea.s.mm._nu of the District Forum, on behalf of, or the consumers hawing the same interest, with

benefit of, are consumers so i
{d) The Central or the State government, as the case may be, gither ; _M, inferested or

ortill the completion of 65 years of age, whichever is earlier; he cannat be re-appointed.

3 ; indiva
O tmantahall b bosed onthe recornmendalion of the selection committe appointeqty A L s e
the stnle moﬁ_u_.”“mi. Selection commitiee will be composed as under: _uu.._n::._n«nwuan._ ﬁa: anmm.ﬁma._ voluntary consumer associalion registered under the Companies
(i) Chairman of the State Commissien will be its President. pcterany otherlaw forthe time beingin force. A pox Ariandment 1093}
(i) Secretary of the law department of th state will be it member. | e ﬂ_ﬁm _,a__.ﬂ..“a;&lamaaﬁms of compiaint Howaver it should be written on any; plain
iif) Secretary of Consumer Affairs Departmentwill bets member. [Sec10(2)) paper. Neme and a SE IS nt, name and address of the opposite party o parties,
(3) Terms and Age of Members: Every members of the District Forum will hold office for 5 years _ ope

5 »s redresal of the complaint and signature of the complainant, etc. are these defails must be given in the
s [Seclf2)) complaint. There is no fees for submission of complaint. But if, testing and analysis of the sampie of any
{4) Resignation: Any member can submit his resignation inwntingto the state Government. On

S goods is obligatory, then necessary fees must be paid for the purpose.
its acceptance, the office will fall vacant. The vacancy will be filled by appointing a person holding the same A. Procedure of Grievance Redressal
qualificationas the one held E.._n.ﬁuﬁc_nctnncﬁ.g:r [Sec102))

(5) Salarles, Allowances and Other Services Conditions: State Government will prescribe

Section 13 of Consumer Protection Act contains the following procedure of grievance redressal.
the salary or honarium and other allowances payable ta, and the other terms and conditions of service of

Procedure Regarding Goods: when a District Forum receives a writter complaint regarding
the members of the District Forum. [Sec.10(3)] goods it redresses the same in the EFE_”M nﬂﬁﬁm_“ P .
1. Acopyof the compleint is forwarded to the opposite party mentioned in the complair directing
Jurisdiction of District 1..._:.3 ; . o ’ . him 1o give his version of the case within a period of 30 days. District Forum may exterd this period not
(1) Subject to the other provision of this Act, the District Forumn shall entertain complaints where the a1 A Secl3()(all
value of the goads or services and compensation, if any claimed does not exceed rupees five lakhs. . ) it
i is li i _ 2.1 the opposition part on receipt the complaint devices er disputes the allegations contained
According o the consumer protection (Amendment) Act, 2002, this limit has been raised to rupees twenly o ooy el e oA RS s e witiin the fime gen by the .
lakhs, | Forum, the District Forum shall settle the dispute in the manner specified in clauses (¢} to () Secldll
{2) A complaintshall be instituted in a District Forum within thelocal limits of whose jurisdiction— _ 3. I the complainant alleges a defectin i s bl Asncliid ined without prot
(a) the opposite party or each of the opposite parties, where there are more than one, at il oiﬂ. o :..MF_HE: the District Forum shll obtina sample of the goods from the complainz
the time of the institution of the complaint, actually and voluntarily resides or carries or businessorhasa e
branch office personally works for gain or

ipt ot tron
. (b) any of the opposite parlies, where there are moire than one, at the time of the ! with a view to finding out whether such goods suffer from any nmﬁwﬁ:@mﬂw._ Mﬁh%ﬁoﬂ b
institution of the complaint, actually and voluntarily resides, or carries on business or has a branchoffice or ather defect and o report its findings to the District Forum within & period Sec 13
personally works for gain, or provided thatin such case either the permission of the District Forum isgivem, essential period as may be granted by the District Forum.
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t isrequired to %Eﬂ_ﬂﬁﬁ_m&_
7 carrying out teg
the credit of the Forum, for poyment to the gppropriate |aboratory forcamying ou the MMM”%MW msmfw
ortestof the goods in questions. J ! Id))
: ¢ deposited fo its credit under the above ¢
m,quwwE?EEm:u:aa_,Ewm_E?. “alysis or fest. On receipt of the rg _wcﬁ_aa.n

appropriate laboratory and enable it to carry oul
appropriate laboratory, the District Forumshall forward 2 COPY of the report along with such FeMarky o it

may feel appropriate to the opposite party. ! _ma&wﬂ:a
6. If any of the parties, disputes the cormecin®s of the findings of the appropriate _555“

i i adopted by the appropriate la

ordisputes the correctness of the methods ofanalysis o est 2  appropriate laborat
District Forum shall require the cpposite party or the complaintant to submit in writing his o_urnmw_usﬁn
regard ta the report made by the appropriate laboratory: in

4. m_aanco&nazn:ﬁg_oiﬁﬁ_uﬁ {he complainan

Port from, 1

the opposile party of being heard regarding written complaints as to the correciness or otherwise ¢ '
report made by the appropriale laboratory. [Sec EEEW
8. If the District Forum is satisfied that the goods complained against suffer from any of the ¢ ek
specified in the complaint, it shall issue 2n order to the opposite party directing him to do ane or more
the following things:
i) to remove the defect pointed out by the appropricte laboratory from the goods i

questions,
(ii) to replace the goods with new goods of similar which shall be free from any defect;
(iii) fo return to the complaintant the price paid by him;
{iv) to pay such amount as determined by the Forum as compensation to the consumer
for any loss or injury suffered by the consumer due to the negligence of the cpposite party.
(v) to remiove the defects in goods or deficiencies in the services in questions;
(vi) to discontinue the unfalr trade practices or the restrictive trade practice or not to
repeat them;
{vii) not to offer the hazardous goods for sale;
(viil) to withdraw the hazardous goods from being affered for sale;
{ix) to provide for adequate costs to parties. [Sec 14(1)]

9, Proceedings of the District Forum will be conducted by the President of the District Forum and at
least one member thereof sitling together IF a member, for nay reason, is unable to conduct a proceeding
till it is completed, (he President and another member shall continue the proceeding from the state at
whichit was last heard by the previous member. [Sec14(2]]

10. Every order made by the District Forum shall be signed by iits President and the member or
rmembers who conducted the proceeding. [Secld2A)]

: If the proceeding is conducted by the President and one member and they differ on any peint or
points, they shall state or point on which they differ and refer lhe same to the other member for heanngan
such point or points and the opinion of the majority shall be order of the District Forum.

rson aggrieved by aorder mage

ww_._”.umﬂnwm Commission within a pering aq_ﬂc.wagmaeaa 2%
Rmnn_nﬁwammﬂmﬂ in m...__.n_..__ form manner as gmﬂv&ﬂg:ﬁ“ nn..._u. —qnqu .n_.“tﬂ.“_m;nmg_gm_.m
aﬁﬁwn,_._.rn Sate Commission may entertain appeal aftey __._. of m._nnaﬂ..nfgw_ﬂ

El_m_.nﬁum&nmnm:ﬁnmﬁm for not il e @Dy of he said . [Sezls
pad i _.__m_"EE.E..n._R : mw_nvn:on_o-n._. |
n-%u procedure Regarding Service Period, i1ty days if 1

: t Forum admit a RBects)

If the U_mﬂ.ru-ﬁ such goods in nﬁ“zmwﬂq_noaﬂ_ui relating to an

aint relating i€ of which the abgye 7 SRrvices or i receives
e ihe following procedure will be followed: Procedure cannot be [ollowed h ..s_&mp

o MEn fo He

2 H
i3 1. When the Forum admilsa Eﬂﬂﬁﬂgﬂ_annﬁmﬂm:

Jedtothe opposile party. o2y senvices, acopy of sueh complint s

jor .t Forum directs the . , [Sec
2, District the opposite party to give his versi 13(2)(a))
P Euﬁ%n&m&nmzo&_uﬁmmmﬁ w:?wn.ﬁxg_._a.aasa_ the easewithina period of 30 days
i [Sec 13(2)(a]

w.Ouanmm_u_n?nnﬁtoEEBa_u_.nyrm the opposite .

o fails to take any action {0 represent his case wri 59 &Emr_{.n o Ghealned the
aaﬁ_m___ﬁ viritien the me given by the District Forum,
Fou™ shall _Hﬁ_n_n@n_ to settle the consumer dispute on the following basis: i =

E Oﬁ#ﬁwﬁwa_m:_ﬁnnﬂcacwzﬁﬁamﬂwg . .
ife Hu—m.lm___ danies the allegation contained in the curplsink o cﬂnﬂaﬂFaagnEamﬁzl
(ii) Ex-parte on the basis of evidence brought to the notice of the Forum by the
jainant where the opposite party falls to fake action o represent ks care, y
A special point in this respect is that no proceedings, complying with the procedure laid down in

action 13(1)and 13(2) shall be ﬂ__ﬁ in question inany court on the ground that the principies of natural
justice have not been complied with. [Sec13(3))
# power/Rights of District Forum

For the purpose of hearing and redressal of consumer disputes, District Forum shall have the same
poller as Bre vested in a civil court under the code of civil proceduse while trying 2 sult in respedt of the
iollowing matters, namely:

(1) Right to Call Witness: Under the
righl to summaon and enforce the attendance of any

process of grievance redressal District Forum enjoys the
defendant or witness and examining the witness on
vath [Sec LAt
| i Document: Fuery District Forum nas
(2) Right to Discovery and Production of Evidence or Doc
the right to discovery and production of any document or other aterial object produchle as evidence.

. (Sec 13141111
" iict Forum has the tight 1o recehve
_mm_.._nu_ m_ﬂm_f_” #w Receive Evidence on Affidavits: Every District {See 13(A)
evldence on affidavils. . ek
{4) Right to Requisition Test Report: m__._ﬂ__ U&ﬂ?ﬁﬂaﬁvﬂwﬂﬁn J ! ,__ FE
{he concerned analysis o test from the 2ppropi2te laboratory of {Sec 131800

"uﬁw_aﬁava?%:.aﬁﬁué

(5) Right to Examine wi
axamination of any winess.

‘

sammon for he
(Sec 13N




29 .

BT E —.—ﬂ__.‘m the Same

. District Forum W Power,
Prescribed Mattars: % (Sec 13(4)(ugyy

(6) Power in Other vesledina civil court. iy writion the meaning of S, i

e nd -

Eiqiﬂnmra_aaaﬂﬂu. roceeding before the procee  Featim 1S ard chie -
{7) Judiclal Powers: Every P e ciil court (or the PUrPs€ _m_sﬂ o tha

193 and 228 of the Indian Penal Code 2 - 13(5))
code criminal procedure. Complainants having Common Hunﬂn“.» e Hﬂmwﬂrﬂ:w e
nﬂ.._ Eﬂn-.—i e “* O_—._.__.u“nogh:_u.vﬁn: and Bﬁ—w%—w‘ or any e €0 onall ir gjﬂ:
common nieyeet (i COmP T B plaint, then the District Forum can give award on all such Matter,

cﬁu:“n& nﬂscan s, present the com e _...o_mnn 13(ay)

byad AR Account etc.: e District Forum deapye :

Book Documents, 5 s i

(9) Right to Requisition .uoa_ﬁ-mnn uments, amounts, or difect any person to present ther,

proper, then it can requisition any J [Sec 10(1) (e

; btain relevant information from any person,
Information: District Forum can © %
i :h._u Pﬁhﬂﬂ.ﬁwﬁ. il [Sec 10(1){y)
achieve s g TP Documents and Articles: If any decument orarticle is required ir, -
v_ﬂzw: u_.ﬂd”ia is possibility of its destruction deformed, changed En.__mmﬂm then the District For,p,
by EES_.N direction to any officer to enter any complex to search and seize the same.

[Sec 10(1)(ay)

% 1. The State Commission

Regarding Stale Commission,following provision have been made in Consumer Protection A
1986.

(1) Establishment: In every state, the state government, by issuing a notification can establish
consumer Grievance Redressal Commission o be called “State Commission”. [Sec 13(h))
(2) Composition: Each State Commission shall consist al:

(i) a persan (member) who is or has been a judge of a High Court, appointed by the State

Government, who shall be its President. But his appointment shall be made only after consultation with
the Chief Justice of the High Court.

[Sec 16(a))
{ii) There will be two other members who shall be persons of ability, integrity and standing and have

adequale knowledge or experience or have shown capacity in dealing with problems rebating to
economics, law commerce, accounting, industry, public affairs or administration, one of whom shallbe a
Eaa;._.r

Every appointment shall be made by the State Government on the recommendaltion of the
selection committee. The selection committee shall be composed of:

(i) President of the State Commission — Chairman
(i) Secretary of the Law Department of the State — Member
liii) Secretary Incharge of the Department dealing with Consumer Affairs in the State — Member

il

or Honorarium and other gy 'y
3 Mw_nu__,w___.m other terms and conditions of senyee oy "

vﬁrﬁtﬂ ﬁ&ﬁnﬁ&?ﬁ&gﬁmﬁmmﬂaﬁaﬁa. nﬁs_waﬁ.:rﬂﬂnx MM 30, gy
mdY
&

Halp :
Eﬂ‘g’g
o _..nuAﬂqﬁﬂM..w yeors whichever is earlier, and g ok be mwmﬁu:“ﬂinamﬂf St m..tm |
e w_nn:ﬂ_n giction of State Commission: Sy et 10 the for - DD ntmers _,m.mw”” g_a
o mm.__ .__._ ghall haveé Jurisdiction: her pecsion of i Ao, the Shase
™) 1o enter2n
(2 plaints where the value of the goods or seryjce,
{i)e@

ai%es inst the orders of any Distnct Forum witt;

: : PaE appropriste orders in
..:En#ﬁﬂ@:&ﬂﬁ#m_oﬂ or has been decided by any Disirey . Eﬁi?ﬁmﬁiﬁé
 Government that such District Forum has riah s
uﬂgﬂmﬁﬂ FATERRES gﬂfﬂnﬂ?ﬁﬁgﬁgEng
%ﬂ.ﬂf&h%.—b Brm..nﬁrﬁﬂ ﬂwﬁ%ﬂﬁggggﬁgguﬁ sdiction i =
& terial irregulan'y fSec 17)
© Procedure for Settlement of Dispute: As regards disposal of disputes by the state

ot twil follow the same procedure as laid down in sections 12,13 and 14 of the Az, for the
| unﬁﬁ_._.n._.._”n _Fﬁﬁgﬁﬂﬁﬁng.mﬁﬁmu:c:f% al those niles which have been made by
| ﬁmﬁnﬁiﬂgﬁ#

| e

7 ﬁlnnﬂﬂﬂﬁ-ﬁ.. office of the President: When the office of the President of the Drstrict Forum
Gﬁﬁvmﬁsgaﬂgd.gﬂ.ﬁggﬁn.wgggﬁﬂﬂdﬁr | & wen) 4
ot President pemson

or otherwise, unzble to periorm the duties of his office, the duties of the cfiiza be periomed by
| psen n, who is qualified to be appointed as President of the District Forum or, 2 the care may by the
q M_M.“Hwn.ni_._._ﬁﬁ? as the State Government may appoint for the purpose,

[Sec184)

: 1 State Commission may prefer an
Appeal: Any person aogrieved by an order made by the
%ﬂn&ﬁ“&hﬂ such order to the National Commission within a period of 30 days from the dale of the
order.

However, the National Commisson may entertain an appeal after the expiry of thinydays it s
salisfied that there was sufficient cause {or not filing it within that period. [Sec191
11l. The National Commission . s
g Followign are the provisions of the Consumer Protection Act in respect of the Na
Commission:
i sel 2
(1) Establishment: By issuing a nofificalon nﬁ.ﬂuﬂ Governmenl can set up _.mﬂgim 4
Commission This Cornmission hasbeen established at Mew Delhi.
of:
(2) Composition: The National Commission shall compose e -
(i) a person _Eﬁuﬁvegwﬂwﬂgu%gnﬁmﬁﬂig appoinied
Central Governmetn. He shall be its President. e
after consultalion
Provided that no %H!..n:..:..&ﬂ?ﬁ% shall be made except
chief justice of India.

el




ey (i) There shall be four other members including one woman. They shall be Persans of ., .
tegrity, “*perience of, or have shown capacity in dealing with problems relaing 1, Bcang, ..wc_mfs.
COMmerca, eccountancy, industry, public affairs ar Administration. Ties, lay,
Selec Every 2Ppointment shall be made by the Central Government oy,
L

on Committee consisting of the followign namely:

(i) a person whe is a 1y dge of the Supreme Court, to be nominated by the chief | ses:
Chairman dnlice shall be ity
(i) the secretary  Department of Legal Affairs in the government of Indja shaj] pe i m
{ifi) secretary of the Department dealing with consumer affairs inthe mocmgm:ﬂu::q_nnhsfr
other members. lbe ity
(3) Salary or Honororium and other Allowances: The salary or honorarjym and
ellowancesand the ather terms and conditions of service of the members of the National Commiss; o:ErE
besuch as may be prescribed by the Central Government. Shal

(4) Term of Members-
fiveyears erup to the age of se

(5) Jurisdictlon of the National Commission: Subject to the other provisios
National Commission shall have jurisdiction as under:
(i) to entertian complainis wh
claimed exceeds rupees one crore;

fii) to entertain a ppeals against the orders of any State Commission;
(iif) to call for the records a
before or has been decided by an

Y state commission where it appears to the Na tional Commission that
such State Commission has exercised a Jjurisdiction not vested in jt

by law, or has failed to exercise a
jurisdliction 50 vested, or has acted in the exercise of its jurisdiction illegally or with material Irmegularity

nd pass appropriate orders in any consumer dispute which i Perding

[Sec2]
(6) Power/Procedure of Settling Disputes: In the dsiposal of the complaint put up before the
Vatioal Commission, it shall have all those powers of the civil court which are given In sub-section 4,5and
+of section 13,

National Commission adopts for the disposal fo complaits the procedure that confirms to the rules
ode by the Central Government. [Sec 22]

The same procedure as followed by the District Forum under section 13(1) and 13(2) Q. the
nsumer Protection Act in respect of redressal of grievance will also be followed by the National
Timission [Sec 14(2)]

(7) Appeal: In case any person Is aggrieved by an order made by the National Ooaw:ﬁm_o&_.”
he may prefer an appeal against such order to the Supreme Court within a peried of 30 days from

of the order. The Supreme Court may entertain an appeal alter the expiry of the said period of 30
if it is satisfied there was sufficient cause for not filing it within that period.

- )

e ik Sn_._am&n.a of
a

[Sec20(2))
Every member of the National Cammission shall hold office for 5 ferm
venly years, whicheveris earlier of

ere the value of the goods or services and compensation, i any,

_._.E_u_.o:.m_.. d z.nE:.

%Xl _..mmﬁ._n District Forum, the Sgate QEES gﬂ:ﬁﬁ“”ﬂssgﬁ shall i,
(2] pless it is filed withing two yeaps from 1, % the Nation,| Comen; ._.E.
P " 2 0 i e g sy

26 of geggy G o 2
A ittt ST
oo bt
ea jtis worth mentioning that such delay can by ¢, i ISec 242
) Euvery order made by the Distrigt Forum _?mmamﬁﬁbﬂ?w&nﬂa;b:ﬂﬂucﬂ 2w En
iﬁ%ﬁnm&._: the same way as the court g which ;wmma_mnummﬁﬁ sl itwerg ﬂnﬂﬁmﬂﬂ__
itler gxecution. Iy

(5) If the District Forum, the State Comm
culedthen {twill send the order to the courtin
oxe

ission or kg Nationa) Commission fajs -
: shall execute the order as [f jf we
| |pe said court

whose Jurisdiction the iEpute fa
rea n_nn.mmuqo&mamn_ o it

el ity order
lls ey it ewenifian, Theq

for exeeution. durisdicficn 5
| %&nﬁn as under:
I () of the order is ageinst a company, the jurisdiction will be decicec o1 the bass o e ploce wehe
15 registerad office is situated.

__ (ii) if the order is against any person, the jurisdiction wil]

be decided accarding to the place where
heperson concerned voluntary resides or carries onbusiness or

personallywarks for gain.  [Sec25]
(6) When a complaint put up before the District Forum, the State Commission o the Nation
Commission is found to be frivolous or vexations, it shell, for resons to be recerded in writing, dismiss th
m
complaint. . |
It can also make an order that the complainant shall pay to the cppesite pary m_._n_.“mn”aﬁmn.m_a_
siceeding ten thousand rupees, maybe specified in that order

i i laint is made, or the complainant, fails to comply
der or a person against whom a comp . b o
ith E”m..nﬂw“_”% by Eﬂmbwﬁn_ Forum, the State Dua_:ﬁ_e_u &Mxﬂn Na Compmiss
i .
m.__u,_ﬂ._m._._..”_._.__ be, such traders or persan or compiainant shall be pun

g %—uﬁm o _”—-s._m.w c.ﬂu.-m._ or
(i) with imprisonment for not less than one month buf which may
!

cond nupees bul which may extend to ten
(i) with fine which shall not be less than two th
thousand rupees; ol s
(ili) with both.

+te Commission or the Natienal Come

i bolh
stances, |t can reduce the minimum fimits of
ting circurnatances,

In case, the District Forum, the St
given the arder, is satisfied with :ﬁaﬂ.ﬁ
imptisonment or fine, mentioned ab




nuemment f

4, pOpularly known a5

ormulates policy relating o foreign trade Y€
yactices through foreign exchange contro Act, “Foreign Exc
irst form al legislative measure to control foreidn exchange [twas replece by

Act, 197

301
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unal for foreign Exchange established ey

i ellate TriD
. "Appellate Tribunal” means the APP et e
. off-shore bankj
o ad dealer, money changer, © i
nis an authorise .on 10 to deal in foreign exchange or fe a__““

2

3. “Authorised Parson’” med , f sect
any other person authorised under sub-seciion e [Sec2(g))
riti ;
cociokces h of the Appeliate Tripunal [Sec 2(q))

4. "Bench” meansa Benc!
ction” means a fra
5. “Capital Account Transa
including contingent liabilities, outside Indiz af person H.am_._Mm:ma
persons resident oulside India. It also includes transactions ¢

Sm.u.nﬂ,.n._._ which alters the asserts or :_U_F_____w

in India or assets or liabilities in Indian o_-

cred lo in sub-section (3) of section 6,
[Sec 2ie)]

o of the Appellate Tribunal. (Sec2(7)]
7. “Chartered ?nnu.!-nuﬁz shall have the meaning assigned (o itin clause (b) of sub-section (1

oisection 2 of the Chartered Accotintants Act, 1949. [Sec2(g)
§. “Curvency” includes all currency notes, postal notes, postz| orders, money orders, cheques,
wer of credit, bills of exchand® and promissory noies, credit cards orsuch other

6. “Chairperson” means the chaitpers

drafis, travellers cheques, le .
sirmjlar instruments, as may be notified by the Reserve Bank of India. [Sec 2{h)]
9. “Cugrency Notes™ includes cash In the form of cains and bank notes. [Sec 2())

10. “Current Account Transactions” means a transaction other than a capital account
transaction and generally includes:
(I) payments due in connection with foreign trade, other current business, services

and shert-term banking and credit facilities in the ordinary course of business;

{if) payments due as (nterest on loans and as net income from investimens;

(i) remittances for living expenses of parents, spouse and children residing aboard,

and

{iv] expenses in connection with foreign travel, education and medical care of

panents, spouse and children. [Sec 2{i]]

11. “Director of Enforcement” mears the Director of Enforcement appointed unde
sub-section (1) of section 36. [Sec 2(k)]

12. “Export” with ils grammatical variations and cognate expressions, means:

(i} taking out of India to & place outside India any goods;

{ii} provision of services from Indin to any persan outside India;

13. “Foreign Currency™ means any currency aiher than Indian Currency. |SecZ{l]]

14. “Forelgn Exchange” means foreign currency and includes:

1) deposits, credits and balances payable in any foreign currency.

(ii) drafts, travellers cheques, |etters of credit or bills of exchange, expressed or drawn in Indian
currency but pavable in any foreign currency!

{iii} dirats, travellerss cheques, leters of credit or bills of exchange drawn by banks, institulions or
persons outside India, but payable 0 Indian currency. [Sec2(n)]

5 wforelgn Security” means apny i 30
. ' inthe o

ent dencminated or gy m of
of Emu.::._ " Pressed |p, shares g
o o rency, but where redemption or an foreign currency ang | Wiwy bonds, debentures o
E%ﬂr_ﬂnn-._nﬁ such as interest or ﬁﬂaﬂ& in
"’ " will it dividends is payable in
6, "import grammatical variations
1 cervices and cognate (Sec 2(o))
orse s €xpressions, means
E% " o r-id E.! T.ﬂ.—ﬂ
ujndian Currency” means cy
17- " cial bank notes and rrency which i expressed or drawn ISec2tp))
__a__e._n_cn_mmmumﬁ B mﬂaﬂu_ngﬂ.ﬂ:nﬁgch in Indian rupees but does
. act, 1 - section 2BA
..h__n«mvu.n_n uLeqal Practitioner” shall have - mﬂ“ﬁﬁ.g
18. “Led o et the meaning assigned to it [SecZlal]l
on 22t 0 =l in clause 1) of sub-section (1) of
19. “Member” maans 3 member of the Appellate T, [See 2(r]
1l and incudes the chairperson thereof
20. “Notify" means to nolify inthe official Gazettes, [Sec 2(s))
g1, “Person” includes [Sec2(1))
(i) an :..Q_..._.“._nmﬂﬁ—
(ii) a Hindu Undivided Family
(ifi) 8 company
{iv) & firm

{v) an association of persons or a body of individuals, whether incorporated or not

(vi) every artificial judicial person, not falling within any of the preceding sub-clauses, and

[vii) any agency, office orbranch owned orcontrolled by such persons [Sec2(u)]

22, “Person resident in India”™ means

(i) a person residing inIndia for more than ene hundred and eighty-two days during the course of
the preceding financial vear but does not include:

A. a person who has gone out of India or who stays outside India, in either case:

(a) for or on taking up employment outside India, or

(b) for carrying on outside India a business or vocation outside India, or

{c) for any other purpose, r such circumstancesas would indicate his intention to stay cutside India
for an uncertain period;

B. a person who has come to or stays in India, in either case, otherwise than:

(a) for or on laking up employment in [ndia, or

[b) for carrying on in india a business or vocation in India, or

(¢} for any other purpose, insuch circumstances as would indicate his intention to stay in India for
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{herwise through an authorised person, any payment by order or on behalf of any

) receiV€ O 1 dia inany manner;
. o  toutside e " i [Sec3(c)]
rolled A a&%qmw“:nﬁn&mﬂ “t_.u% ﬂ_w__ gnter 170 u:__w._mﬁ“ asset outside _Hn_m“ w”_.En &s consideration for acquisition or creation of
or €07 v (v ® _nitoacquit= Lo [Sec3(d)]
304 i ndie owne? i auEn..._ﬁ_u&R [Sec2(w)) - amﬁwl arns
ju} an offic®: — ears? “auu_.:_.._ﬂw Act- b, . | Exchange
a outside P87y mod® under | foreign X" el en g, Holdi"d o e '
nu..ﬂl‘!ml_...u. mu.ﬁn..w& el 36“%55315 ndie 0 gxchange for rupees; or £l opt 5 nﬁ..a..iﬁﬁ.ﬁ_..o&nn_ in this Act, no persan resident in India shall acquire, hold, own,
4. oprescribed” .iumssg_..m ed e on in India 1o the extent Bx far any foreidn exchange, foreign security or any immovable property situated outside
2 il.ﬂ—.‘—ﬁ-‘-t“h—fwﬂﬁnﬂgﬂﬂ %%u:@—imnﬂg %ﬂm@mﬁ.ﬂ uﬁ_._.ﬁ
25.° g
gn ; 4 3
(i _HH_ U.& “_u_ " amount 102 e o det " bty denominated _m_m.m.nmmm: ndiP { [Sec 4]
i a
" %Lﬁ..:ﬁwnﬁi mh.“x& amount for dische™S o der sub-section _.n.w_._ 5 Current Account Transactions
i) wsing ©f i - ank of indie @ [Sec2iz)) Any person may sell or draw foreign exchange to or from an authorised person if such sale or drawal
Bﬁ_.__lﬁu u‘rl _.__-1H_.w_&.rn ?un__ : __.Dm.n. m%%nﬂﬁ%ﬂmmuﬂ defined = [ ; n—._u.-.ﬁﬂ__- hhﬂuﬁ_.-ﬁ_w n—.ﬂﬂ—ﬂﬂﬂ?ﬂ.:.
3 n_?__ Ragerve Bank ! India™ " bonds and %ﬁm%ﬂﬂ_.a. ' nent Saving Certificate Act, 1353, } 27 provided that the Central Government may, in public interest and in consultation with the Reserve
e » maans she™™ od und®” of India established under the asonable restrictions for current accou A i i
g7, ~Security o cantifical® BEUEC o ofthe Linit Trust 28107 {mpose such ré nt transactions as may be prescribed.
he Public Debt AZt 1944, SIS | ecuritie Enaﬁwwdia%ﬁa title to securities, but does pank: ! (Sec5]
of depos! funed and F t rnising notes of any dther
n»ﬂﬁaﬂ-ﬁ&ﬂﬂm:%ﬂ ....EE..@__.HF_.___._?_ than n_ﬂc.n_.-a.._.__m: pro )
Uit Trust of Wﬂuua___ﬁ. _mmm.u“;nd.iucﬂ :nﬂﬂm.nns__”u..u escurity jorthe ﬂ.h—.ﬁmﬂu:..._r Act; _m.mwnmﬁnn.“._ B 4 Capital Account Transactions
not [ne I:qmmnnq__&imﬁbum which Fawnnb:uwﬁcﬂwﬁﬂu._w:u& users ort to the provisio of sub-section (2 i
%&t&%a&_ arviceof 2 Enammuﬂnms ng, financing: insurance, medical (A) Subject to P SR S on [2) any person may sell or draw foreign exchange lo or
28. ...mﬂ..-ﬂm& :;h_.“. . g E:Ennoﬂp with cn:Ei. E_Eu?.  elecirical orother enery, rom an authorised person for a capital account transaction.
gl i..q&mﬁﬁﬁa. chitfund, resl 51200 nﬁai_.a”ma. amusement o the unzu”ﬂa of news or (B) The Reserve Bank may in consultation with the Central Government, specify:
poarding 8F %Rcﬁﬁ:ﬂcﬁ“ﬁhﬁ * wdering of 81 service free of charge ory a MH.M& of (i) any class or classes of Capital Account fransactions which are permissible;
o bl 47 od undersection 18 i 3 e it up to which foraign exchange shall e acmissible or =/ transactions; [Sec 6(2)]
pesiCUI I - anolficerappot : i Rese i
29, spectalDirecior APPSEE T spdannder N Az o8 expression “spcified ﬁdsmm_n Eu:.._ﬁ.._..n :a.mum.. lnshal notyrpose by restriction on the drawal of foreign exchange
30, “Spectfy” mears to specily by regiat [Sec2lzd) or payments due on (€ account of amortization of loans or for depreciation of direct investment.
hall be construed sccordingly ey athe (C) Without ﬂi:&ﬁ.ﬂ?ﬁﬂﬂ:el_ggﬂqﬁgiﬂw&mﬂgﬁ the R Ban
23 “Tranibel” hiimia_mu%, exchange, morigage, pledge, gift or any _msn_.m W_.ﬂ s prohibit, restrict or regulate the ful : & cserve Bank may, by
bl | en, elc. ;
of transfer of righ! title, possession of (i} transfer or issug of any foreign security by a person resident in India.
{ii) transfer or issue of any security by a person resident outside India.

nt of Forelgn Exchange
: mﬂﬁrmonnizuﬁmuaﬁﬁ& Foreign Exchange. _ : E
(iii) transfer or issue of any security or forelgn security by any branch, office, oragency in Indiaora

E 4 has the following provisions in Pespec! af
B i1 o In Forelan Exchange, etc. person resident outside India;

FEMA has imposed certain restrictions on dealingin {iv) any borrowi dingi
provided in this Act, Tules or requlatiorss made thereunder o P E..“_ _u_o:.nE.um olﬂﬁm :.m.,.“u foreign exchange in whatever form ofbywhatever name called;
Resarve Bank, no person shall: ing or ng in rupees in whatever form

sl e o It or by whalever name called between a
__. | (ui) deposits between persons residents in India and persons resident outside India;
i) mske acy payment i e for the credit of any person resident outside India in any manner ”_._: export, import or holding of currency or curmency notes;
! viii) Acquisition transfer of immovabl i
[Sec 3(bII _ Sl i S s b Tl able property outside India, other than a lease not exceeding

foreign exchange security. Except as otherwise
« with the general or special permission of the



(ix) acquisition or transfer of immovable property in India, other than a lease not exceeding gy,

vears, by a person resident outside India. . . |
(x) giving of a guarantee of surety in respect of any debt, obligation of other liability increase 4

(a) by a person resident in India and owned o 8 person resident outside Indla; or
(b) by a person resident outside India. . . ‘
(D} A person resident in India anly hold, own transfer or investin foreign currency, foreign security
urrency, security of Property was acquired, hely

orany immovable property situated outside India, if suche :
or owned by such wsﬂa when he was resident sutside India orinherited form a person who was residen;
outside India. . |
(E} A persan resident outside India may hold, oW, #m:hﬂ..ﬁ invest in India n_._nmzn_...ﬁ_ security or
ary immovable property situated in [ndia, if such curmency, security or property was acquired, held g
owned by such person when he was resident in India or inherited from a personwho was resident in India_
(F) Without prejudice to the provisions of this section, the Reserve Bank may be requlation prohibiy,
[ndia of a branch, office or other place of business any activity relating
[Sec 5]

restrict or reguiate establishment in
{o such branch, office or other place or business.

[® 5. Export of Goods and Services

Every exporter of goods ghall:

(i) furnish to the Reserve Bank or to such other authority 2 declaration in such form and in such
manner as may be specified, containing true and cormact maleral particulars, including the amount
representing the ful export value er, if the full export, value of the goods is not ascertainable at the time of
export, the value which the exporter, having regard to the ﬁaﬁm_mnman}nwngm_uo_ﬂ. expects to receive
an the sale of the goodsin a market outside India.

{ormation as may be required by the Reserve Bank for

(i) furnish to the Hesarve Bank such other in
realisation of the expo
ose of ensuring that the full export value of the goods orsuch
Bank determines, having reqard to the prevalling market
y with such requirements as i seems

the purpose of ensuring the

(2) The Reserve Bank may for the purp

reduced value of the goods as the Reserve

canditions, is received without anydelay, direct any exporter to compl

{3) Every exporter of services shall furnish to the Reserve Bank or to such other authorities 8

declaralion insuch form and in such manner as may be specified, conteining the true and correct maerial
[SeeT]

perticulars in relation to payment for such services.

B 6. Realisation and Repatriation of Foreign Exchange
Save as otherwise provided in this Act, where any amount of foreign exchange is due of has
able steps to realise and repatriate

fit

accrued to any person residentin India, such person shall take all reason
1o Indlia such foreign exchange within such period and on such manner asmay be specified by the Reserve
Barnk. [Sec 8

B Exemption from Section 4 and 8
The provisions of sections 4 and B shall not apply to the following, namely:

(i) ﬁ%.ﬂﬁ: of foreign currency gr foges " -
gank ™2 speciy b9 any pers Up 1o such
: 2 )
(ii} foreign currency account held ro eperateq limit as the Rese
hich the Reserve Bark may specify; h__m._n_._um_un___o:..rm .
and he lmitup to

(if) foreign currency acquired or received g
fo

pccruing thereon which is held outside India by 7e the Bth day of Ju|

ﬁa‘awmmn: granted by the Reserve Bank.

(iv) Foreign exchange held by a person resi

, residentin [ng; .

specify, I such forelgn exchange wes requied by way o it o s Emita the Resrve Bankmay

dause (i} including any income arising therefrom: nheritance from a person referved o |
|v) foreign exchange acquired irom employmant,

; i land .

gifts, jnhernlance or any other legitimate means up lo such Eﬂpﬁﬁh. vocation, services, honorarum,

(vil Such other receips in foreign exchange as the Reserve mgr_gﬁzsa w”_” may specify, and
ki [Sec 9]

w1947 ar
Ny person in py &y [ncome agisin
rsuance of the gor
general or special

@ Authorised Person
1. The Reserve Bank may, on ana i i ithorise any person
: pplication made 1o it in this bet i
known as authorised person to deal in foreign exchange orin m.a_.%”“”q___ﬂ as a gﬂ&ﬂ_.ﬂn_ nﬂ_n.nf
ac%cnﬁﬂﬁﬁumﬂﬂuEgﬁ__uﬁsgq?qﬂuﬁﬂmgra " [Sec 10(1)
n.mumcwroaﬁn.o:::uﬂEwE&%%&HHEEﬁE&EEEE&E_..wnuanﬁnaiu

down therein.
g {Sec 10(2)]}
_An authorisation granted under sub-saction(1) may ba revoked byrthe Reserve Bank at any time

if the Reserve Bank is satisfled that :
{a} it i in public interest so to do; or
= {t) the authcrised person has failed to comply with the condition subject o which the
authorisation was granted or has contravened any of the provisions of the Act or any e, regulation,
notification, direction or erder mada these under:
Provided that no such authorsation shall be revoke on any ground referred to in clause (b) unfess
the authorised person has been given a reasanable cpportunity of making a representation in the matier.

[Sec 10(3]]

4. An suthorised personshal, in all his dealings, in foreign exchange or foreign security comply with
such general or special directions or orders as the Reserve Bank may, from time [o ime, think fit to give,
and except, an authorised person shall not engaged in any trnsaction invaluing any foreign exchange or
foreign security which is not an confermity with the tems of his cuthorisafion under this section. [Sec

L&)

5. Anautharised person shall before, undertaking any ransacti
anvperson, required that personta :ﬁrmnﬁm&ﬁ?aaﬁ to give s
satisfy him that the transaction will not inuolve, and isnot o i
evasion of the provisions of this Act of any mule, reguiation, notification, €ir=c

thereundey, and where the said person refuses to comply with any such Eacﬁ.i:n or makes aﬂm
unsatisfactory compliance therewith the authorised person shall refuse in writing to underiake .

an in foreign exchange onbehali of
uch information as will reasonably
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any such contravention or evasion as aloresa; "
who has acquired or purchased foreign exchang,
. rised person under m.h—u.u&nm
. ade by him to autho L - on (5
does &Em.ﬁﬁqnca._u:ﬂnﬂo;u%_uawona S f E..Hﬁﬂ:a:hnw”mn—.ﬁn . L
Q25 n I ; ther purpose ar ﬁlﬂﬁn s
_mﬁnnb_n_uﬁ%m& foranyo .—Wﬂg
i Fﬂﬁ@&ﬁ:mﬁnmﬂh&.n::&éﬂ?nﬁ jons omﬁm.ahol_.ﬁ. E_quam:_mzo_._mo&_ua&a:
of foreign exchange is not perm #ed cantravention of the Act for the Durpege

or order made thereunder shall be deemed to have commi

this section. 4 e
i to Authorise rson
4 Bank'’s Powers to Issue Direction ! _ j ,
£ _"_Mﬁﬂ_.“nmmwn:ﬁ ME* may, for the purpose of securing compliance E.E the _uaimﬁi of this Aqy
fications, or directions made thereunder, give to the authorised

and of any rules, regulations aymentrelating toforeign exchange or foreign secuyry,

anydirection in regard to making or notmaking p
irecti the Res .
(Il) where any authorised person conravenas any direction given by the Reserve Bank unda, this

Act or fails to fle any return as directed by the Reserve m.__Er. the Resarve Bank may, after Giving
reasonable oppertunity of being heard, impose on the authorised ﬁm_.mo: a vnum._@ which may exteng by
ten thousand rupees and in the case of continuing contravention with an un_&uoa.y_ penally whick oy
extend to two thousand rupees for every day during which such intervention continues, [See 1)

B Power of Reserve Bank to Inspect Authorised Person
1. The Reserve Bank may, 2t any time, cause an inspection to be made by any officerof the R
Bank specially authorised in writing by the Reserve Bank in this behalf of the business of any authoriseq

person lor the purpose of:
{i) verifying the carrections of any statement, infarmation or particulars furnished to the Reserve

transaction and shall, if he has reason fo bel
contemplated by the person, report the matter,

Bank;
(li] cbtaining any information or particulars which such authorised person has failed to furmish

when called upan to do so,
{iii} securing compliance with the provisions of the Act or of any rules, regulations, directions o

orders made hersunder.

2. It shall be the duty of every authorised person and where such person is a company or a fim,
every direclor, pariner or a other officer of such company or firm, as the case may be to produce to any
officer making an inspection under sub-section(1) such books, accounts, and other documents in his
custody or power and to furnish any stalemeant or information relating 1o the affairs of such persen,

company or firm, as the said officer may require within such fime, and in such manner as the said officer
may direcl. [Sec 12

&) Contravention and Penalties
[ 1. Penaltles

In the event of contravention of the provisions of the Act, following penalties are provided:

& " I any person contravences any provision of this Adt, or contravenes any rule, reguistion,
H”ns_.._.aaa:_ .“.___EEE__ or arder issued in exercise of the powers under this Act, or contravenes any
tion subject to which an autharisation Is issyed by the Reserve Bank, he shall, upon adjudication, be

. |

o o penalty up Molved in g, 309
jablé wo rupees wh COMtrays
_ up 2 _ww_._:&ﬁqﬂaan_nen“_ﬁ _” amaunt s ey Quangif fition 55..&_5.”5_
o finuing one, N may exteng five the 2ble, ang where sych 18 quantifiable,
gaf pention continues. U520 g . Eg_a s,
yoay n__.ﬁ_.._mi_m&?n

™ icating Authori

2. Any Adjudicating gu&&.ﬁ:ﬂn@&
__:m_n_m%:aa%ua%szn;.a&ﬁﬁngﬁﬂ_? e b s aa_,_mw _ME_
fi ﬂ_._ﬂnz_nantuq—ﬂdg:uﬁvgﬁﬂ«ir;?n :ﬂgmﬂ_&_&__ﬁgt. \ E_:F

the .
R the contraventions or any part i ; xchange | o ¥ e
%Eﬁn_u.&u in accordance with the diractions g:uﬁa“c*p.zwﬂw A, ?Rﬂ_i

sproperty’ referred to above shall include -

(a) depasits in to bank, where the sajd Property is i .
(b) Indian currency, where the said Property is co ki s Eau._nr depasits;
(c) any other property which has resulted out of the convérsion of that u_.ouna:ﬂ_ Ea_

e Enforcement of the orders of Adjudicating Authorit

Provisions regarding enforcement of orders of Adjudicating Authority are as under.

{i) According to the provisions of section 19(2), |f an )

i in him under section Eiz&mizﬂﬂghﬂﬁnﬁ:ﬂ%ﬁgi?g
ye liable to civil imprisonment. rvice of Eﬂ“ﬁﬁ

(if) Order for the arrest and delention in civil prison of a defaviler shal not be made Uniass the
Adjudicating Autharity has issued and served a notice calling upon him to appess bafore him on the
specified date and to show cause why he should not be commited to the civil prisan, (Sec14(2)]

Unless the Adjudicating Authority, for reasons in writing, is satisfied:

(i) that the defaulter, with the object of obstructing the recovery of penzlly, has afier the issue of
notice by the Adjudicating Authorily, dishonestly transferred, concealed or removed any part of his
property,
{ii) that the defaulter has or has had since the Issuing of notice by the Adjudicating Autherily, the
means to pay the penalty or some substantial parl thereol and refuses or neglects or has refused or
neglected to pay the same.

{lii) Notwithstanding anything contained in the above section if the Adjudicating Authority i
salisfied, by affidavit or otherwise, that with the object of delaying, the execution of notice, the defaulter is
likely to abcond or leave the limits of the jurisdiction of the Adjudicating Authority, a wamant for the arrest
ofthe defaulter may be issued by the Adjud|cating Authority. [Sec 1443)]

(iv) The Adjudicating Authority may (ssue 2 wamant for the arrest of the defaulter, if the defaulter
fails (o appear in pursuance of a notice issued and served under sub-section 1. [Sec 14(4)]

(v) A warrant of arrestissued by the Adjudicating Autherity under sub-section (3) or sub-section w:
may also be executed by any other Adjudicating Authority within whase jurisdiction %&s__mw;w__ mﬂ
the time being be found.
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varrant of arest under this section shall be broughy

n as practicable and in any event With
dicatin issuing the warranl as 500 : 5
HHH H”hﬂ.wa l:wﬂﬁﬁﬂiﬁ. ~fthe imerequired ?:—_n_ozamag_ s [Sec14(¢))
Providad that if the defaulter pays the amount entered !nwuﬂ ﬁm&ﬂaya. a ue and the cog,
s e g omﬁﬂ miﬂﬂz the defaulter is a Hindu Undivided Family
nation: For the purpose of this sub-sector, ity .
the Ewé_ Hhereof shall be deemed to be the delaulier : _FM (6) explanation)
(vil)Whena defaulter appears before mﬁﬁhimﬂﬁm&cﬁzﬁcwﬁmﬂ }czn&nm._._.amés h”__cs i
i cating Autharity under thissection, the AdU ICREW: . shall give g
Hﬂwﬂﬁgﬁoﬁcﬁﬂﬁﬁﬂﬁﬁnig heshould notbe committed to the civilprison.  [Seci a(7))
(viii} Pending the conclusion of the inquiry, the b&ﬁ:ﬂ:ﬂ“ﬂ-ﬁ“ﬁ “ﬂw_"”oﬂm_, ..._”MEFQW
I L ;s W think fi
ter to b ﬁ_EﬁnnEEmnﬁa&o-mzn—dn%ﬁﬂE @ : i =
ﬁm&ﬂ:ﬂ on hw M::w:_am the security o the satisfaction of the Adjudicating Authority for hig
appearance as and when required. ki L ”..m_.”n ”pﬁm:
; = inquiry, the Adjudicating Authorify may an order for the
(ix) Upon the conclusion of the inguiry, i : , .
datention of the defaulter in the civil prisen and shall in that event cause him to be arrested if he j5 not

already under arrest. e

Provided that in order ta give a defaulter an opportunity of satisfying .En arrears, the }_n_.rﬁ.__nnc:m
Authority may, before making the order of detention, leave the defeulter in the custody of the office;
resting him or of any other cfficer for a spacified period not exceeding ifteen days, or release him on bis
furnishing security to the satisfaction of the Adjudicating Authority for his appearance at the expiration of

(vi) Every perscn amested in pursunace of

the specilied period if the arrezrs are not satisfied. [5ec 14(9))
{2) When the Adjudicaling Authority does notmake an order of detention under sub-section (9), he
shall, if the defaulter is under arrest, direct his release. [Sec 14(10))

(vi) Every person detained in the civil prison in execution of the certificate may be so detained:

{a) where the certificate is for a demand of an amount exceeding rupees one crore, up to three
years, and

(b} in any other case, up to six months:

Provided that he shall be released from such detention on the amount menticned in the warrant for
his detention being paid to the officer-in-charge of the civil prison. (Sec14{11)]

{xii) A defauller released from detention under this section shall not, merely by reason of this
releace, be discharged from his liability for the arrears, bul he shall not be liable to be arrested under the

certificate in execution of which he was detained in the civil prison. [Sec 14(12})
{dii] A detention order may be executed st any place in India in the manner provided for the
execution of warrant of arrest under the Code of Criminal Procedure, 1973. [Sec14(13))

~ Power to compound contravention ~ (1) Any contravention under section 13 may, on an
application made by the person committing such contravention be compounded within one hundred and
elghty days from the date of receipt of applicatian by the Director of Enforcement or such other officers of

a contravention has he 3
mﬁﬁmﬁ case aﬂ.q be, mh_m__ Eﬂﬂﬁuﬁ M__HEEHN SUb-section (1) ng — .
(ingsuchcontraventionundet hat secon "5 the case gy, 1, ﬁ_ﬁa o futher
™" jication and Appeal —
7 @}M.._uﬂu_:unn.: of Adjudicating Authority
 main provision regarding qrm appointment of Adiudicatng Aut

m1 nuwm ﬁ”hg_. ?Ngdm .
of the ntmay, by an order
sgjudicating Authorities for holding an inuiry i e agnﬂﬁ_oéﬂzia:;a&?;__ a

Jlleged o have committed contravention under Al 14 Presciibed affer giving the accused
13&%& that where the }&.cn_nm::m Authority is of gni:

doris likely to evade [n any manner, the payment of
““_M”.._H_“.m_._ a bond or guarantee for such amoun; and subj

s’

renalty if levied, it may direct the said persan
Lt 1o such conditions as i may deem fit.

_ [Sec 16(1)]
(ii) The Ce niyal Governmentshall while 3ppointing the Adjudicating Autharities undersub-section

(1), als0 specify in the order published in the Official Gazette their respective Jurisdictions, (Sec 162)]
(iii) No b&:n_wnw.m:u. Autherity shall hold an enquiry under sub section (1 A ——
in wriling made by any officer authorised by a general or special order by the ﬁm:_uﬂ_“ P
[Sec 16(3)]
{iv) The said person may appear either in person or take the assislance of a leqal practitioner ro a
crartered aceountant of his choice for presenting his case before the Adjudicating Authorlty. ~ [Sec16(4))
{v} Every Adjudicating Authority shall have the same powars of a civil courtwhich are conferred on
he Appellate Tribunal under sub-section (2) of saction 28 and :
(a) all proceedings belore it shall be deemed to be Judicial proceedings writing the meaning of
section 193 and 238 of the Indian Fenal Cade.
(b) shall be deemed to be a civil court for the purpose of sections 345 and 346 of the Code of
Criminal Procedure, 1973, [Sec 16(5)]
(vi) Every Adjudicating Authority shall deal with the complaint under sub-section 2) as
expeditiously as possible and endeavor shall be made to dispose of the compiaint finally within one year
from the date of receipt of the complaint: [Sec H.,..im:
Provided that where the complaint cannot be disposed of within the said period, the EEHEM
Authority shall record pericdically the reasons in writing for niot disposing of the complaint within the sai
pericd,

B 2 Appeal to Special Director (Appeals)

(i) The Central Government shall, by notification appoint

te ; ders of the Adjudicatin 3
M s dplacesin relation @ which the Special Director {Appeals)

the Directorate of Enforcement and officer of the Reserve Bank as may be authorised in this behall by the akospecify i the said notification the mafteran [Sec 17000
Central Governmentin such manner as may be preseriberd, [Sec15(1)] Ty exercise jurisdiction.
T e ———— _— e e
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peal under sub-section (1), the Appellate Tribunal may, after giving the
ity of being heard, pass such orders thereon as il thinks fit, confirming,

u_uu:::. ;
the order appealed against. [Sec 19(3}]

; ide
p— “_._.__g_m Em of cetting H_m Tribunal shall send a copy of every order made by it to the parfies lo the sppeal
, being an nt _ S be.
712 by the E.ﬂﬂ%m:ﬂmﬂuﬂ.sa Special Direttor _a& sﬁa ?Mwﬁi._ ed b&:&nu::n Authority or the Special Director (Appeals), as the Sx_.qm_“m _ms__
order mode 2 may o [Sec 17(2)) {he ©° _ _
i) Ay persan sagiees Eu._..“%an_miﬂnnﬂn.._ from the date on which ot filed before ihe Appellate Tribunal under sub-section (1) shall be dealt Eeﬁrﬂw. _nnw !
u.aaa_qn_mlgﬁaa._ﬂu il E:Eg.zaﬁnﬁﬁa %a&n person and |t shall v The um_uuu_mc_m and endeavour shall be made by It lo dispose of ihe appeal __Enﬁrwmn H%ﬁ_q__
evanall . .4 by the . el appeal:
(Appeel): | unidar sub-4e<oD .:LH._.EE_a_uaE__..&S wcnx fea 25 may B2 prescrioed. sl wmn days from the date of rece™ ioh of one hundred and
(i) Every xu_u_._._”nn- by aﬁm&:nﬁm_.:mn_ be guﬂ_._._ﬂmar& [Sec 17(31] aﬂsﬂ__ﬂm and €19 ty any eppeal could not bedisposed of withinthe said period of one hu i
o omvﬁaﬂﬁk in such manne 2F ; pocinl DIrEctor (Appeals) may alter giving i _Jos,ﬁ_nm e E:Mm_.ﬂ_a:nm_mru__ racord its reasons in wriling fornol disposing of the appeal ¥
e in such t 4 p-section {1}, the dar Eniﬂ:ﬁ?ﬂ thinks fitconfirming, days the b—uﬂm—.—u
§ 4
e ._ﬂﬁ.“__ afan B%RP_ un ”.:un:._.m. 3Nﬂ.ﬂ_..ﬁﬁh_ﬁr—n3 o _mﬁn Hqﬁ_ﬂ.z %ﬂm wvﬂ_.mnvn_ i ﬂ._ a _.n-ﬂe_.—ﬂ ﬁ__._nﬂb@w ﬂ&h.x.ﬂ_._.ﬂﬂ:ﬁ the _hﬁ._:_..___ —uaﬁiﬂe Uﬂhﬂ—ﬁn_:ﬂ“m
_“_a jan opporunty . m te the parties lo sl (late Tribunal Mash : ) roceeding, on its own
thaperies @ PEIPS L onderapPoRIO o copy ol Ve oxter made BV T [Sec 17(5)1 "y The %ﬂm _m__#. Adjudicating Authority undersection 16 in relafon ﬁﬁ_ﬂew case o it thinks fit
n..&m&i&ﬂ?:nﬂ shall send @ © adeby edings and made such or n the
(] Tha Speciz Director ?Ru__.,.w. puthery _ vl court which are conferred o graer ™ " yice, call for records of such procé (Sec 19(6)]
serned Adudie2n3 carnie powers af 2 o of ohe
mnia“ulﬁqﬁﬁc: D .nq_bﬁanuu._%:_._uﬁi 28 and : motl
il The Spacinl DI C0e - eetion (2] 01 on edings within the meaning Ilate Tribunal
1 the Appelate Tripunal under 54 i doamed 0 B judicial proce nn-_-...&u—: on of Appe : of Appeliate Tribunal ane as under:
L) al proceedings D% M0 2o 148 10 1860) f the Cod Bs provisions in respect of the composion of 477 { Members as the
mEu 2 ofthe Indien Pens! of sections 345 and 346 of the e ol Main i +all consist of a Chairperson and such pumber @ 20(1)]
sections o 1o be & civil court for the purposes [Sec 17(6{al(b]] \ The Appeliate Tribunal § [Sec
{bj shall ke unm_.wm gt 1974 _“_n.“lu.bcngq:naﬁ may deem {it.
Criminal Procedure . nn_..um_ : the Provision of this Act: thereof;
shment of Appellate Tefhum liate Tribunal to be known 2s the (ji) Subjest 12 Tribunal may be exercised by Benches ;
B g, Establl |ish an ApPe o e  the Appellaie
by natification, estet ; Authorities and the the jurisdiction of { P : Members as the
| ﬂ:n!ﬁ_maiaa&s&ﬁ;_ _m ra.uﬁwﬁﬁaa_%mn::n?_?&ﬂ?m u :Hmm 8] (o} the) = atuted by the Chairperson with one or mare
i * mkn?w._.ﬂn [ may oS
__ﬁun_,ﬂ!._‘:_u::w_ fior Foreign b) & Bench
m peciel Diector [AppeaL) Urdet PiFenh Chairperson may deem fit; Appeliate Tribuna! shal dinorily sit at New Dethi and &0 such
. f the Appela i notify;
. @ 4. Appeal 1o Appellate Tribunal rson sagrieved by an (c} the Benches © ultation with the Chairpersom,
41 Sam s provided insub-sastion . 102 i m%wﬁﬂ_huﬂwﬂ: (1) of seetion 17, er e placas as the Centrel Government may, INCOPUE = relation to which €ach Bench of
i modetyan A csiog A OLE __ﬂ_ﬁwuahﬁ_sﬂ_ﬂia_, 1y the Cential Government sbel notlfy the [Sec20(2)]
o :
the Spocial Director (Appeals!, MY pradic S0.AE0 ring Authority or the Special Appellat Tribunalmay exercise jurisdiction: hairparson may transfer 2
Provided that 2oy person appealing against the order of the Adjudicating t of such penal the o A ; hi contained in sub-section (2), the C e 20311
Is) levying any penzln; shall while filing the appeal, deposit the amoun penalty () Zo_c.a__.__uﬁj&:u anything [
D e otified by the Central Governmant: Member from one Bench o another Bench- 5 the Chairperson of @ Member
wity uch uthoryy 85 may b P { the opinion that the ¥ f amy cose or matier il 8ppears 1o : Members
Puovided furter tho whete n any pertcular case, 1 appellate Taburalis 0UPe 0 T e (vi) If at any stage of the hasadrg O S ght to'be heard by 2 Bench consisting of o fit.
depositof such panalty would caus2 undue hardship to such persor, the Appoliate Tribunal may/ I u:w“ that the case or matter 18 of such a nature haf L o such Bench a5 the Chairparson may deem 1
e domom subjectto uch candlfions as It may deem fi 10 Impose 50 &5 to safeguard the resli=alia \he case or matter may be transterred by the Chairperson (Sec 20(4)]
ol penalty,
(i Every appeal under sub-section {1) shall be filed within a period of forty-dive days form the date ¢ Chaltpersan, Member and Special Director e
oty which & copy of the arder made by the Adjudicating Authority or the special Director [Appeals) is B (6) Qualification for Appointment ©
Hﬁ“:& by the :MEnmcﬁ_ persqn or by the Central Governmenl and it shall be in such form, verified in peals) s Chaiparsen oF 3 Membet unless he:
such manner and be sccomparied by such fee a5 may be prescribed: [Sec 1912]] - (1) A person sh all not be n:u__ﬁmm for appointme
*Ei_ﬂnnwﬂﬂ ﬁﬁ%uﬂﬁ.ﬁﬂa s ot sl o ke sy ? alified to be ajudgeof aHigh Court; and
is 53 - % . ; :
L was sulficient cause for not filing it within that peded. (8] inthecaseof Chairperson, is or has been orlsquall

T | ill'li
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’ Special Director (Appeals) unless he.
lified for appointment &3 3 %35 he;
() A person el o 08 e Loga ervonam e ek potin Gree o ey o
(a) :Hﬂﬁﬁ  ember of the Indian Revenue Service and hes held a post equivalent to a go
(b)  Secretary to the Governmentof India. [Sec 21(2))

{b) in the case of & B

: Wmﬂ“w“““ M“n every Member shall hold office as such fora term of five years from the date
on which he enters upon his office:
Provided that no Chairperson or other Memb
(i) in the case of the Chairperson, the age of sixty-five years;
(ii) in the case of any other Member, the age of sixty-two years.

r shall hold office as such after he has attaned.
(Sec 22

B 8. Terms and Conditions of Service
The salary and allowances payable to and the cther terms and conditions of service of leh
Chairperson, other Members and the Special Director (Appeals) shall be such as may be prescribgg.
Provided that neither the salary and allowances nor the other terms and conditions of service of the
Chairperson or a Member shall be varied to his disadvantage alter appointment. [Sec 23)

B 9. Vacancies
If, for reason other than temporary absence, any vacancy occurs in the office of the Chairpersan o

aMember, the Central Government shall appoint another person in accordance with the provisions of i
Act to fill the vacancy and the proceedings may be continued before the Appellate Tribunal from the Stnge

at which the vacancy is filled. [See 24)

[£ 10. Resignation and Removal

{i} The Chairperson or a Member may by notice in writing under his hand addressed to the Central
Govemmaent, resign the offize:

Provided that the Chairperson or a Member shall, unless he is permitted by the Ceniral
Government to relinguish his office sooner, continue to hold cffice until the expiry of three manths from
the date of receipt of such nolice or until a person duly appointed as his successor enters upan his offica or
until the expiry of term of office, whichever is the earliest.

{ii) Tha Chairperson or a Member shall not be removed from hiz office except by an order by the
Central Government on the ground of proved misbehaviour or incapacity after an inquiry made by such
persan as the President may appoint for this purpose in which the Chairpersan or a Member concerned
has been informed of the charges against him and given a reasonable opportunity of being heard in

respect of such charges. [Sec 25]

B 11. Member to act as Chairperson in certain circumstances

ny vacancy in the office of the reason of his death, resignation
or otherwise, the lw_.___o_.:..nﬁ v.—nﬂ_&_ma shall act as the Chairperson until the date on which a new

Tl )

e S
umi.m. E.ME.. resumes his duties. 10ns of the Eiﬂmﬂa:..s___ ?ﬁ”aﬂé&.ﬂ
Q_w__ﬂ. on which the
llate Trib
g 12 staff of Appellate Tribunal ang §pc;, Blowesiia . [Sec 26)

1 The Central Government shall provide the
: officers and employees as it may deem mwiss Tburelandine Special Director (Appeais

ch
ilh e and empl f
The officers ovees of the Appellate Tibung) ang
aa,sno_.smmﬁ&o_uwsns:.._ﬁ?uE

(ii) ; ons
their functions u
: nder the gereral Superintendent of the Chairperson and the Special

&Mﬁl als), as the case may be.
pi : ies and allowances i
(i) Thessalaries Dt pomiors i helcesa anpiyes e

%%ﬁn__% Titupstend S Specl U__EQEEE“E be such &s may be prescribed,

] ”.wb”aﬂﬁ_:i and Powers of the Appellate Tribunal and the Special Director (Ap-

(i) The Appellate ._.:.m.__._au_ and the Spacial Director (Appeals) shall not be bound by the procedure
iddown w___:ﬁnonmomﬂs_m.aﬁ.n_:..m. 1908 but shall be guided by the principles of natural justice and,
subject to the other E.S&EE of this Act, the Appellate Tribunal and the Special Director (Appeak) shall
pave powers to regulate its own procedure,

(ii) The Appellate Tribunal and the Special Director (Appeals) shell have, for the —
gechargingits functions under this Act, the same powers as are vested in the civil court under the Code of
civl Procedure, 1908 (5 of 1908), while trying a suit, in respect of the following matters, namely:

(a) summoning and enforcing the attendance of any person and examining him on cath;

(b) requiring the discovery and production of documents;

(c) receiving evidence on affidavits;

(d) subject to the provisions of sections 123 and 124 of the Indian Evidence Act, 1872
requisitioning any public record or document or copy of such record or document from any officer;

(e) issuing commissions for the examination of witnesses or documents;

{f) reviewing its decisions;

(q) dismissing a representation of default or deciding it ex parte;

(h) setting aside any order of dismissal of any representation for default or
parte; and

(i) any other matter which may be prescrived by the Central Govemnment.

i) An order made by the Appellate Tribunal and the Speci

be executable by the Appellate Tribunal and the Special Director (Appe e e
forthis purpose, the Appellate Tribunal and the Special Direclor (Appeals powers

civil court,

E.En_&mn_..ﬁmmhngmﬁmx
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(iv) Notwithsta

Eiocier el nding anything contained in sub-section (iil) the Appellate Tribuna] and ¢

3 transmit any order made by it to a civil court having local jurisdiction o he Speciy

court
m“..mw__ execute the order as if ji were a decree made by that court. . En:nmé
deemed to, - 092ingS before the Appellate Trbunal and the Special Director (Appeals
Aoy M ,.“.cM_th_ Proceedings within the meaning of section 228 of the Indian Penal Coge .H m_a,,,m_ ! be
fibunal shall be deemed to be a civil court for the i i -
Code of Criminal Procedure, 1973 s e TR oy RIS A 3 __h
[Sec 28)
B 14. Distribution of Business amongst Benches
Where, Benches are constituted i i
2 , the Chairperson may, from firme to time, by notificas
n._.,d__...mmﬁﬂm 2= to the distribution of the business of the Appellate Tribunal amongsl the mwm_._”.u._,.m:nﬂ. ada
provide for the matters which may be dealt with by each Bench, mMMﬂn““_ s
29

B 15 Power of Chairperson io transfer cases

On the application of any of the parties and after notice to the parties,
themn a he may desire to be heard, or on his ewn motion without such notice, the
any case pending before one Bench, for disposal to any other Bench.

and after hearing syc, of
Chairpersan may transfe

[Sec 3n)
2 1e6. Decision to be by majority

If the Members of Bench consisting of twe Members differ in opinion on any point, they shall state
the point or points on which they differ, and make a reference to the Chairperson who shall either hea, the
point or points himself or refer the case for hearing on such points or points by onz or more of the ather
Members of the Appellate Tribunal and such point or points shall be decided according to the opinion of
the majority of the Members of the Appellate Tribunal who have heard the case, including those who first
heard it. [Sec 31

B 17. Right of Appellant to take assistance of legal practitioner or chartered accountant
and of government, to appoint presenting officers

(i} A person preferring an appeal to the the Appellate Tribunal or the Special Director (Appeals)
under this Act may either appear in person or take the assistance of a legal practitioner or  chartered
accountant of his choice to present his case before the the Appellate Tribunal or the Special Director
(Appeals), as the case may be.

{ii) The Central Government may authorise one or more legal practitioners or chartered
accountants or any of its officers to act as presenting officers and every person so authorised may present
the case with respect to any appeal before the Appellate Tribunal and the Special Director (Appeals), asthe
case may be. (Sec 32]

B 1s. Members, etc. to be public servanis
The Chairperson, Members and other officers and employees of the-Aippellate Tribunal, the m_umm“_“
Director (Appeals) and the Adjudicating Authority shall be deemed to be public servants EE:uww
meaning of section 21 of the Indian Penal Code. i

@ ”—.G. n—ﬁ_—u Court not tg —ulcﬂ —_.-._
No civil court shall have jurisqics

Sdictia, 33

hanAd judicating Authority or the " 0 entargy,

. . any Suif
Wi : late T ot
under this Act to determine ang |, inuncig, el o . P CReelng i

w 1 D § ol an
Wﬁmn of any action taken or 1o be 1aken iy ur_.u._p_”,“_hn Eﬁfuﬂﬁ_g_ : s
w._._.m_ Hﬂ_.cnq Du__-_mou._d_.-_. Ur
@ 20. Appeal to High Court
Any person agarieved by any decision or ord
1 of the Appeare
irby

qh Court within  sixty days from the date of _ el
igh 3 : com may .
.ﬂﬂ&:i to kim on any question of |ay arfting out Mnicatap u.n;_._. daris; Y e an 0o i fhe

e from filling the appeal within the sajg Petiod
sy dBys-
 Directorate of Enforcement

B 1. Establishment of Directorate of Enforcement
Establishment of Directorate of Enforcement wi] be a5 under:

(i) The Central Government shall establish 2 Directorate of Enfarcement wih a Direet -

ML or and such

olherofficers or class of officers as it thinks fit, who shall be called afficers of Enforcement, for the pumeses
of this Act. [5ec 36(11)
(i) Without prejudice to provisions of sub-section(1), the Central Govemmen! may authonse the
Director of Enforcement or an Additional Director of Enforemient or a Specia] Dissctor of Enforcement to
appoint officers of Enforcement below the rank of an Assistani Director of Enforcement
[Sec 36(2)]
(i) Subject to such conditians and limilalions as lhe Cantral Govermmen may imposs an officer of

Enforcement may exercise the powers and discharge the duties confemred ot impased on hmﬂﬁwﬂ
Act. I

B 2. Power of Search, Seizure, etc.

fEnfal 3
|) The Directorate of Enforcement and other cificers o i Sec 37111
Haﬂcﬁnwmrw: take up for investigation the contravention Br;mn_ on him B ____u:__.__.,_“_.p,_w:ﬁcn_..ﬂ.!
(if} Without prejudice to the provisions of the sub-section _.._. ﬁmﬂﬂﬁ State Govenmantar the
Sﬁﬁmgu&n%mﬁ_%_ﬂqﬁﬁrﬂo_nﬁana the Cenfrel

nadla to vestigete 87
Reserve Bank, not below the rank or an Uinder

Wk Dteveried by sufficiens
Further pesog not exceecing
[Sec35)

roament beiow the rankaf an Asssast

Sécretary 1o the Govermentof| {Sec37(2]]

& i rred o0
nivavention referred to in section 13. <o (he like pawers which ar nm_a
i i sub-section (1) shall XEME T 7L P owers, subject fo 5:ch
(i) The officers peferred to 1961 and shall exercisé (G371

Income-tax authorities under the Income
Emitations |aid down unider that Ack
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E 3. ma.—uﬂ.-__.u-.-._l Other Officers set Hom—.un_.._ﬂn-ﬂ_&._:.ﬂ__.ﬁ and "_gu_uﬂ_mﬂﬂuwm __.M_.__
.UH_ﬁ_mqD_JﬁEU_ %hﬂmﬁﬁﬂﬂqﬂﬂﬂ%ﬂ—ﬂ.ﬂhﬁﬁﬁﬂﬂt_ _u.—-—._.h._m
i

mmsn_‘.o_"s._.m ma .
{ or a State O%Eﬂna ._uc.z”q.mhnm_—“uan of m-..mn.uﬁn.”._Hﬂ ::M..““Mn—h—wf

hm.mnwmﬁ:mh
hall exercise the like powers which are confereg
1961 (43 of 1961), subject to such conditigns na_.M

fit to impose, authorise 2ny
afficer of the Central Govemimen
such of the duties of the Directorate 9
may be stated in the order

(ii) The officers referred & in &
the Income-tax authorikes under the
limitationsasthe ﬂn:w.u_ms_m:.ﬁ-maﬂ

£} Miscellaneous
B 1. Presumption as to documents

ub-section (1)
[ncome-tax Act,
mw_.__ﬂ_gmwp

in certain cases

Where any decument: .

(i) is produced or furnished by any person or has been seized from the custody or contral of &
" under this Act or under any other law:; or

place outside India (duly authenticated by such authority or

} in the course of investigation of any cantravention ::nﬁ_ﬂanﬁ, _

person, in either case,

(i} has been received from any

and in such manner as may be prescribed
Act alleged to have been commitied by any person, . :
and such document is tendered in any proceeding under this Actin mﬂgn:ﬁ.umw_-ur or against him

and any other person who is proceeded against jointly with him, the court or the Adjudicating Authority as |
tha case may be, shall
prasume unless the contrary is proved, that the signafure and every other part of such documen;

which purports to be in the handuwriting of any particular person or which the court may reasonably
assume lo have been signed by, or to be In the handwriting of, any parficular person, is in that persor's
handwriting and In the case of 2 document executed or attested, that it was executed or attested by the

person by whom it purports to have been so executed or aftested; [Sec 39

[ 2. Suspension of operation of this Act
(i} If the Central Government is satisfied that circumstances have arisen rendering it necessacy that
any permission granted or restriction imposed by this Act should cease to be granted or imposed, or if it
cansiders necessary or expedient o to do in public interest, the Central Government may by nofification,
suspend or relax to such extent either indefinitely or for such period as may be notified, the operation of al __
oranyof the provisions of this Act. [Secd0(1)]
[ii) Where the operatien of any pravision of this Act has under sub-section (1) been suspended or
relaxed indefinitely, such suspension or relakation may, at any time while this Act remains in force, be
removed by the Central Government by notification. [Sec40i2)]
i mﬁ:mﬁ::ﬂ%ﬂﬂ“ﬂc& ,_H__Mmq _.”_ﬁ Ennmn shall be laid, as .39: as .Em._._ be n:.m_” it is E:M _
R ment, while it is in session, for a total pericd of thirty days which may
sed in one session or in two or more successive sessions, and if before the expiry of the session
immediately following the session or the successive sessions aloresaid, both Hi in making any
madificafion in the notificat I ’ o ouses agree in
on or both Houses agree that the notification should not be issued, the

notificat]
‘on shall theteafier have effect only In such modified form or be of no effect, as the casemay be: <%

e —

pever, that any such medification or annuim 319
evously done under the nofification, [Sec g3

@ 3. Power of Cental Governmeng 1, g,

For the purposes of this Act, the Gy

Ve directiong
Sy Gove
Lsuch general or special directions 4. It thinks gy MMENL, may fror, i

ga i LR =R }
: der this Acl, co - and (he me, five g 1k
fgnetions Un mply with any s,ch ditections, Reserve Bary, shal, in he disc _..M-MH_H_M
0 4. Contravention by companijes (Sec 41)
(i) Where a person committing a gon travention of a
n

- der made there under

direction oF &1 Fis@ company, eye
ted, was in charge of a ; Y persan wh 1

commitee llasthe Wm_.: 8 Was responsible o, e compang f a.ﬂ the fime the contravertion was

company asWE pany, shall be deemed o be guity ofhacay 0 e business of the

waﬁ%%n_ against and punished according)y: the contravention ang ghall be liable o be
FdSn_h_n that nothing contained in his sub-section shajl

punishment if he proves that the contravention took place wi render 2oy such person liable 1o

4ue diligence to prevent such contravention,
(ii) Notwithstanding anything contained in subsecton(), where 2 Sormvent __m.ﬁ 42{1))
il |l vention o iH
Ordler made thereunder has bee committed by H_IW__._.ME:»_”

gultty of the contravention and shall be [
42(2))
Explanation: For the purpeses of this section:
(i) “company” means i j
o pany” any body comarate and includes a firm or other assoclation af individuals;
{ii) “director”, in relation to 2 firm, means a partner in the fimm.

E 5. Death or insolvency in certain cases
Any right obligation, liability, praceeding or appeal arising in relation to the provisions of section 13
shiall not abate by reason of death or insalvericy of the person lisble under that section and upan such
death ﬁ.x. insolvency such rights and obllgations shall devolve on the legal representative of such person or
fhe official receiver or the official assignes, as the case may be:
Provided that a legal representative of the decensed shall be liable only lo the extant of the
inheritance or estate of the deceased. (5ee 3

B) 6. Bar or Legal Proceedings
No suit, prosecution ro other legal proceeding shall lie pgainst the Central Government or the
Reserve Bank or any officer of that Government orof the Raserve Bank or any other person exercising any
Pewer or discharging nay functions or performing any duties under this Act, for anything in good falth
done or intended to be dane under this Act or any rule, regulation, notification, direction or omder made
thereunder. |Sec 44]
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B 7. Removal of Difficulties
i) IF any difficulty arises in nT_:mEx
by order, do anything not inconsistent

s of this Act, the Central Government may,

affect 1o the POVISOTE - T 1 for the purpose of removing the

h the provision of

o 1 : iry of two years {
s ch order shall be made under this section alter the expiry years from ke
Provided that no such @
is Act fteritsimade, bef,
nq_._._a__n_..ﬂnm:..n:_ﬂaﬂn- ﬁﬂ&n under thissection shallbe laid, as soan gsmaybea ﬂ“n@hnm”
[ii} Every
House of Pardiament

Power to make rules -
g “._._..nﬂn__.ﬁu_nu Government may, by nofification, meke ruies tocamry outthe provisions of this Act
I

i . such rules may provide for;
(i) Without prejudice to the uﬁ“ﬁt “_c =.M Wﬂﬁ w%anﬁa ey
) the i ition of reasonable clions — -

”“__ the HH& iy which the contravention may be compounded under sub-section (1) of sectio
16: 1o et of bolding a0 incuiry by the bn?&numnmhcﬂ_..o_._ﬂ under sub-section (1) of sectign
- ions 17 and 19;

i h appeal under sections i
dlthe form of appeal and fee for filing suc 5
“n_#ﬂm salary and allowances payable 1o and the other terms and ,nni_,_a:u of service of the
Chairperson and other Members of the Appellant Tribunal under the Special Director (Appeals) under
b-section (3} of section 23; .
5u E__.LE_E@_ and allowances payable toand the other condifions of service &nﬁnﬂwﬂaéﬁ
of the Appellant Tribunal and the officer of the Special Director (Appeals) under sub-section (3} of section
27;
| i i Trbunal and the Special Director
additional matters in respect of which the Appellate : .

?Lm“ﬁmc exercise the powers of a civil court under clause () of sub-section (2) of seclion 28;

{hthe autherity or person and the manner in which any document may be authenticated under
clauze {ii) of section 39; and

{i}ary other matter which is required fo be, or may be, prescribed. [Sec 46]

) 9. Power to make regulations
(i) The Reserve Bank may, by nofificaticn, make regulations, to carry our the provisions of this Act
the rules made thereunder:
{ii) Without prejudice to the generality of the foregoing power, such regulations may provide for:
(@) the permissible classes of capital account transactions, the limits of admissibility of foreign
exchange for such transactions, and the prohibition, restriction or regulation of certain capital account
transactions under section 6;

(b) the manner and the form in which the declaration is to be furnished under clause (a) of
ub-section (1) of section 7;

Eﬁvaaﬁq?s:@ma?ayig 2
(d)the limit up to which any ...E..sf.i&ﬁu.
of section 9: PeTOn ey posess oreign =19 Under saction g

B 11. Repeal and Saving

(i) The Foreign Exchange Regulatien Act, 1973 is hereby repealed and the Appeliate Boand

naEmEﬁn::nﬂu:Fﬂnmoﬂ:Eimmnnnzmm u:_..nﬂﬂhn
:._.mgi_ﬂ_ﬂ_ nepealed
shall stand dissalved. - v

(i) On the dissolution of the said Appellate Board person appoin Chairman
Appellate Board and every other person i e e s

eppointed ;
before such date shall vacate thelr respect; as Member and holding office as such immediately

ve offices and no such Chairman or other pesan shall
entitled to claim any compensation for the ature inati ; o
PR ARy prem termination of the term of this office or of any

{iii) Notwithstanding anything contained in an i ing i
. y other law for the time being in force. no court shall
take cognizance of an offence under the repealed Act and no adjudicating officer shall take notice of any

contravention under section 51 of the repealed Act after the expiry of
i i expiry of a pericd of two vears from the date of

{iv) Subject to the provision of sub-section (3) all offences committed under the repealed
. Act shall
continue to be governed by the provisions of the repealed Act as if that Act had not been mepealed
v) ZREE._....B.._.EEM such repeat,:

(a) anything done or any actions taken or purported to have been done or taken inchuding any rule,

notification, inspection, order or notice made or issued or any appointment, confirmation or declaration

made or any licence, permission, authorization or exemption granted or any document or instrument
Execuled or any direction given under the Act hereby repealed shall, in so far as it is not inconsistent with

H.m ﬂw&.ﬁ&&; Act, be deemed to have been done or taken under the corresponding provisions of
_.w“

N




